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HE “‘ex-post-facto”’ clause of section 10 of Article I of the Consti- 
tution provides flatly that ‘‘no State shall pass any ex post 


facto Law.” In the ninth section of the same article, there is a 
similar provision which applies to Congress. It is thus evident that “ex 
post facto Laws,” whatever they are, were thoroughly disapproved by 
the framers of our government and were intended by them to be com- 
pletely impossible under our system. 

Literally, “an ex post facto Law” is simply a law that is retrospective; 
that is, a law made after the doing of the thing to which it relates, and 
retroacting upon it. Such laws are generally deemed unfair, because, in the 
nature of the case, the person, or persons, involved in the behavior to 
which such a law relates, can have had no notice, when the behavior took 
place, of such an after-made law which applies to it. The unfairness 
varies, however, from case to case. It is non-existent in cases of the doing 
of heinous things in reliance on legal technicalities; in other cases, super- 
vening unforeseen events may give rise to equities which wipe any un- 
fairness out; and the public welfare sometimes demands that legislation 
be passed, which, in some measure, disregards individuals’ strict ante- 
cedent rights. 

When the Constitution was formed, there were not many men, ap- 
parently, who agreed with these views of this subject. There were a few, 
however, who held such opinions; and of these, George Mason, of Vir- 
ginia, one of the delegates of that state in the Federal Convention, is the 


* This article will form a chapter in a forthcoming book, “Politics and the Constitution: A 
Story of Distortion, Misconception and Misconstruction, in our Fundamental Law.” 
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best known example. Mason protested vigorously, in the course of the 
Convention’s proceedings, the extreme unwisdom of inserting in the Con- 
stitution the two absolute prohibitions of all “ex post facto Laws” which 
the document contains. “There never [had been], nor c[ould] be, a legisla- 
ture,”’ he said, “but must, and wiould], make such laws, when necessity 
and the public safety require[d] them.” The provisions forbidding them to 
both “the genera] and the state legislatures” would make them “a breach 
of all the constitutions in the Union,” for the future. Yet such laws would 
be made, and enforced, Mason predicted; and thus “precedents” would be 
created “for other innovations,” which would weaken and perhaps destroy 
the Constitution. The eminent good sense of Mason’s views, and the ab- 
solute accuracy of the predictions he made, events were soon to prove; 
but though he exerted every effort to induce the Convention to alter the 
sweeping prohibitions against which he protested, his efforts were in 
vain." 

The difficulty was that the country had just been through a period when 
the making of “ex post facto Laws” had been greatly abused in many of 
the states. The extreme dishonesty of some of the laws they had passed, 
like the so-called “pine-barren law” of South Carolina, or the paper- 
money acts of Rhode Island, had disgusted too many honest men. Yet, in 
spite of the recency of this experience, many of the leading delegates in 
the Federal Convention were, at first, of the opinion that no restriction 
against “ex post facto Laws” was needed. “There was no lawyer, no 
civilian,” said Oliver Ellsworth, of Connecticut, “who would not say that 
[such] laws were void of themselves.” William Samuel Johnson, of the 
same state, and Gouverneur Morris and James Wilson, of Pennsylvania, 
also took this view; but Daniel Carroll, of Maryland, undoubtedly spoke 
the more general sentiment. “Experience overruled all other calculations,” 
he said, “[and] in whatever light [‘ex post facto Laws’ might be viewed by 
civilians or others, the State Legislatures had passed them, and they had 
taken effect.” He thought, therefore, that the making of such laws ought 
to be prohibited; and as the Constitution shows, the making of them was 
prohibited absolutely, both to the nation and the states.’ 

The nature of the prior state acts to which Daniel Carroll referred, and 
the sense in which, it is plain, the “ex-post-facto” clauses were intended 
and understood, are plainly disclosed in the newspapers of the time. An 
item on the subject, which appeared in The [Philadelphia] Freeman’s Jour- 


* 2 Farrand, The Records of the Federal Convention of 1787, at 640 (1937); 4 Ibid., at 59. 
* 2 Ibid., at 375-76, 435, 439-40, 440 N. 19. 
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nal, on the 7th of September 1785, and was afterwards reprinted in The 
American Museum, a monthly that circulated among all the states, un- 
doubtedly exhibits what the general understanding was, at the time when 
the “ex-post-facto” clauses were drawn. The item is short; and since it 
also contains evidence of the nature of the antecedent abuses intended to 
be cured, it seems worthwhile to quote it for the reader entire: 


ON EX POST FACTO LAWS 


It is pretty generally agreed, that a total want of confidence pervades the united 
states, both as to the public, and the citizens individually, Various causes, some obvi- 
ously just, have been assigned to account for this effect: and every person seems to 
know, why money, in particular, is no longer to be obtained at legal, or, indeed, any 
other interest, in the way heretofore practised—that is, by mortgage or bond. But I 
have not, yet, seen any expedient assigned, for restoring private confidence, and use- 
fully diffusing the goods of fortune, otherwise confined to a few, among the people at 
large. I will endeavour to point out one. 

The privilege of making ex post facto laws, has, unfortunately for our political char- 
acter, been but too generally assumed by the different legislatures in the united 
states; and it is with astonishment I view, in the retrospect, certain transactions, 
under this dangerous and impolitic assumption. To suffer a continuation of this shame- 
ful abuse of power, would be to hold our patrimony and liberty as tenants at will— 
an odious tenure! Distrust, the canker-worm of prosperity and happiness, must haunt 
that government which tolerates the abuse; and gnaw deep into every measure, public 
or private, in its nature. 

Where is the man, who, possessed of a sum of money, though unprofitably locked 
up in his chest, will choose to trust it abroad—if an omnipotent legislature can set 
aside contracts ratified by the sanction of law, and order that, which was lent in gold 
and silver, to be paid in paper, or what else they please, or of what value? 

Without pretending to more than a common share of political pathology, I may 
venture to say, that ex post facto laws are poison to free constitutions, and pregnant 
with calamity to the community. No credit can exist, where the practice obtains. A 
tender law, for instance, should never extend to contracts already made. If the legis- 
latures throughout the union, were to pass acts declaratory of the illegality, and 
dangerous tendency of all ex post facto laws, I think it would prove a preventative to 
further evils; restore lost confidence; and give a scope to the exertions of the industri- 
ous, who would thus be enabled to borrow, as formerly, money to prosecute their 
different avocations. The farmer might then plough his land—the mechanic improve 
his art—and the merchant turn the balance of trade in our favor. Fair science would 
raise her head; and thus the body politic would draw increasing vigor from the thriving 
strength of its limbs. 


Rusticus’ 


32 The American Museum 169 (Aug. 1787). A list of the subscribers to The American 
Museum will usually be found printed in the opening pages of the bound volumes. The item, 
“On ex post facto laws,” was likewise published in The (Charleston, South Carolina] Columbian 
Herald, on November 26, 1785. 
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Though the foregoing item was one of the earliest of its kind to appear 
during.the post-Revolutionary business depression, which gave rise to 
most of the discussions of ‘ex post facto Laws,” there were a few refer- 
ences to such laws which were earlier. Thus, in The [Charleston] South- 
Carolina Gazette and General Advertiser, of June 17, 1783, a proposal was 
made, long before the depression had begun, that a law should be passed 
to recompense all American merchants who might be compelled, under the 
treaty of peace with England, to pay their debts to their British creditors 
in specie, if they could show that they had previously been compelled, 
under American war-time paper-money laws, to accept payment of their 
own debts in, or sell their merchandise for, paper. The maker of this pro- 
posal, who signed himself “Hampden,” agreed that such a law would be 
“an ex post facto Law;”’ but it would, he said, nevertheless be ‘‘founded in 
equity and reason.”’ Several other items exhibiting this same understand- 
ing of “ex post facto Laws” appeared in The [Trenton] New-Jersey Gazette, 
and The [Philadelphia] Freeman’s Journal, during 1784.4 At that time, the 
post-Revolutionary business depression had hardly begun. Later, when it 
was more advanced, and “ex post facto Laws” became common, refer- 
ences to the subject were frequent. 

Thus, on the 4th of January 1786, a typical item appeared in The 
[Elizabeth-Town] Political Intelligencer and New-Jersey Advertiser. “Does 
not justice require, and equity demand,” this item asked, “that no law 
passed subsequent to a contract shall operate upon, or in any ways 
effect [sic] a bona fide agreement prior to it? Ex post facto laws, those 
engines of oppression, are only admissible in case of apparent fraud; where 
combinations are formed against the general good, through some defect 
or oversight in a law, evidently intended indeed, but not adequate to pre- 
vent the mischief.’ Another item of a similar kind appeared in The 
[Trenton] New-Jersey Gazette, about three weeks later. Attacking the 
many recent “acts for the relief of insolvent debtors,” it declared that 
there could have been no objection to these acts if only they had not been 
“made ex post facto; that is to say, operating as to debts contracted pre- 
vious to their passing.”’s 

At about the same time these items were appearing in New Jersey, 
Pierce Butler and Charles Cotesworth Pinckney, in South Carolina, two 
of the state’s future delegates to the Federal Convention, were using the 
term “ex post facto Laws,” in debates in the local legislature, in exactly 

4 See “Scipio” and “Lycurgus” (the latter from The [Philadelphia] Freeman’s Journal), in 
The [Trenton] New-Jersey Gazette, of March 2, and November 1, 1784, respectively. 

5 “Probus” in the issue of January 30, 1786. 
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the same way. On the 31st of January 1786, General Pinckney moved, in 
the South Carolina House of Representatives, that the accounts of two 
soldiers be received, “who,” he said, “belonged to the regiment he had 
[had] the honor to command [during the Revolution].”” He admitted that 
a resolution of the House stood in the way, which had been adopted by 
that body on the 4th of February 1785. It “restricted the auditor from 
receiving any accounts after a limited time,’’ which, the General admitted, 
was “now expired.” “[But] the resolution [fixing this limit] was,” he said, 
“really an ex post facto law that ought not to sway the House [in its con- 
sideration of his motion].’”* 

Major Butler’s remarks were made in opposition to a proposal, put 
forward on the 28th of February, to change retrospectively the table of 
depreciation for the state’s paper-money issues. ““Th{e] proposition,” said 
Butler, ‘went to introduce an ex post facto law; if so, it was unjust and im- 
politic; opening a door for promoting disorder and confusion, in a time of 
peace and tranquillity.”’’ In the course of the debates, two other promi- 
nent South Carolinians, Edward Rutledge and Judge Henry Pendleton, 
also used “ex post facto Law” in this same way.* And in the local news- 
papers, the term appeared in other connections, unchanged in sense, from 
what, we have already seen, it had had in the Charleston papers, in 1783.° 

In New England, despite the severity of the depression there, ‘‘ex post 
facto Laws” were longer in coming; but when they came, the mode of ref- 
erence to them was the same. A squib that appeared in The [Boston] 
Massachusetts Centinel, when a tender act was first proposed, pointed out 
that, “unless the act operated ex post facto, [the people of the state might] 
as well pay [their] honest debts.”’*® And after the act was passed, an item 
in The [Boston] Independent Chronicle sarcastically noted that “the legis- 
lature of the Commonwealth [had] passed an act ‘for the suspension of 
law,’ as they called it.’ “But be the name what it may,’’ the item went on, 
“the bill [is] evidently a tender act, and the assumption of a power to dis- 
pose by an ex post facto law, of the private contracts made between man and 
man,” 

To the foregoing, there may be added a rather widely copied item which 
appeared in The Massachusetts Centinel, after the Constitution had come 


* The [Charleston] South-Carolina Gazette & General Advertiser (Feb. 1, 1786). 
7 Ibid., March 2, 1786. 

* Tbid., March 2, 8, 1786. 

*“A Friend to Justice,” The Charleston [S.C.] Morning Post (March 15, 1787). 
* February 11, 1786. ™ May 31, 1787. 
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before the people. It took the position that the comprehensive character 
of the two “‘ex-post-facto” clauses contained in that document was one 
good reason for its prompt ratification. “The 24th article of our own 
[Massachusetts] bill of rights declares,’’ said the item, “that laws made to 
punish for actions done before the existence of such laws, &c., are unjust. 
This relates then to ex post facto laws in criminal prosecutions: But our 
state bill of rights is silent as to any ex post facto laws which relate to proper- 
ty, and civil prosecutions; though it must be confessed that such laws are 
as much against the nature of government as those relating to crime. The 
federal constitution has accordingly guarded against such laws, and clearly, 
because some states, of which our own is one, have not observed such a 
restriction.” Thus, the Constitution added to the security which the 
Massachusetts bill of rights had previously provided—a point, the item 
concluded, which was distinctly in the Constitution’s favor.” 

The foregoing item from The Massachusetts Centinel appears to have 
been the only one published during the ratification campaign, that gave 
any real indication as to how the ‘‘ex-post-facto” clauses of the Constitu- 
tion were understood. The other newspaper and pamphlet references to 
these clauses (which probably seemed to require no comment) were in- 
determinate in character. The best known of these is that by James 
Madison in the forty-fourth number of The Federalist. Referring to the 
prohibitions against “bills of attainder, ex-post-facto laws, and laws im- 
pairing the obligation of contracts” as constituting collectively a ‘“‘consti- 
tutional bulwark in favor of personal security and private rights,” Madi- 
son declared that the measures prohibited were “contrary to the principles 
of the social compact, and to every principle of sound legislation.’’ These 
statements, there can be little doubt, were carefully contrived to distract 
attention from the “contracts” clause, which by no means answered, in 
the entirety of its coverage, to the whole of Madison’s description. An- 
other effort, apparently of the same kind, was contained in a letter which 
Roger Sherman and Oliver Ellsworth, of Connecticut, wrote on the 26th 
of September 1787, a few days after the Federal Convention had ad- 
journed. “The restraint on the legislatures of the several states respecting 
[the] impairing [of] the obligation of contracts by ex post facto laws, was 
thought necessary,” they said, “‘as a security to commerce.’’*? What ef- 


™ The Massachusetts Centinel (Nov. 28, 1787). Among the papers which copied this item 
were The [Portland, Maine] Cumberland Gazette (Dec. 13, 1787) and The [Newburyport, 


Massachusetts] Essex Journal (Dec. 12, 1787). There were some others; but a tally of them 
was not kept. 


*3 3 Farrand, op. cit. supra note 1, at 99, 100. 
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fect, if any, a statement like this may have had upon the contemporary 
understanding of the “ex-post-facto” and “contracts” clauses is difficult 
to say. It is clear, however, that neither it nor Madison’s statement in 
The Federalist was really contradictive of the view of “ex post facto Laws” 
which then was generally current; and since the interpretation of the 
“ex-post-facto” clauses, in The Massachusetts Centinel, was in accordswith 
the established view, and nowhere attacked, it seems proper to conclude 
that the view in the Centinel was that generally entertained as to the 
meaning of the “‘ex-post-facto” clauses, at the time. 

The conclusion just stated is fortified by many other considerations. One 
of these is, that, if any curious American of 1787 had turned to the law 
books then, and before that time, in use, he would have found that the 
usage in them, of the words of the “ex-post-facto” clauses, was in precise 
accord with the view of those clauses which The Massachusetts Centinel 
had published. If he had turned, for example, to Giles Jacob’s Law Dic- 
tionary, of 1739, the standard work of its kind in the eighteenth century, 
he would have found that Jacobs defined the phrase “‘ex post facto,” with 
complete generality, as “a Term used in the Law, signifying some Thing 
done after another Thing that was comitted before” ; he would have found, 
also, that Jacobs illustrated the use of the term, with examples drawn 
from the civil branches of the Common Law; and he would have found no 
mention at all, by Jacobs, of any use of the term, in reference to criminal 
matters.‘ In short, it would have seemed to any one who had referred to 
Jacobs, that the most important use, and the usual use, of the term “ex 
post facto” was in reference to civil, rather than criminal affairs; and, as 
we have seen, the antecedent American newspaper usage tends to suggest 
this conclusion, too. 

If, in, addition to Jacobs, our inquiring American had looked at the 
decided cases, he would have found Lord Raymond, in 1724, referring to a 
certain act of Parliament of 1720, as “an ex post facto act,” in its require- 
ment that certain prior contracts should be registered as a condition 
precedent to recovery upon them.” And had he looked at legal textbooks, 
he would have found in such standard works as Sheppard’s Touchstone, 
from the seventeenth century, repeated instances of the use of the term 
“ex post facto” as Jacobs defined it ;** he would have found the same thing 

™4 The examples given by Jacobs are that “an Act done, or Estate granted, may be made 


good by matter ex post facto that was not so at first, by Election, &c.,” and that “sometimes a 
Thing well done at first, may afterwards become ill [in the same way].” 


*S Wilkinson v. Meyer, 2 Ld. Raym. 1350, 1352 (1724). 


** Sheppard, Touchstone of Common Assurances 63, 67, 68 (7th ed., 1820); 2 Ibid., 234, 
250, 267, 372. 
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in more recent works, like Fearne on Contingent Remainders, of 17'72,"" or 
Powell on Devises, of 1788 ;"* and he would have found that the usage in the 
systematic commentators, like Blackstone and his successor, Wooddeson, 
was similar. 

Yet, in spite of this fact, both Wooddeson and Blackstone actually were 
cited, at a later date, to justify the view which came eventually to be 
accepted: that “ex post facto Laws” means “retrospective criminal stat- 
utes only.” The passage in Wooddeson which is supposed to justify this is 
a simple statement that “justice wears her sternest aspect’’ in the case of 
“penal statutes passed ex post facto.”*® The statement, obviously, does not 
warrant the inference which the proponents of the limited view of the 
“ex-post-facto” clauses insisted on drawing from it; and the passage from 
Blackstone, also relied upon to the same purpose, is likewise devoid of 
evidence to such an effect. 

The Blackstone passage comes from his chapter entitled “Of the 
Nature of Law in General.” In the course of his discussion, Blackstone 
referred to the necessity of “prescription,” or “notification,” in some form 
or other, in the case of all laws. It was incumbent upon a government, he 
said, that this step in law-making should be accomplished “in the most 
public and perspicuous manner; not like Caligula, who (according to Dio 
Cassius), [had] wr[itten] his laws in a very small character, and hung them 
up upon high pillars, the more effectually to ensnare the people.” “(But 
there was,” said Blackstone, “still a more unreasonable method than this, 
which [was] called making of laws ex post facto; when after’ an action (in- 
different in itself) is committed, the legislator then for the first time de- 
clares it to have been a crime, and inflicts a punishment upon the person 
who has committed it.” “Here,” said he, “‘it is impossible that the party 
could foresee that an action, innocent when it was done, should be after- 
wards converted to guilt by a subsequent law; he had therefore no cause 
to abstain from it; and all punishment for not abstaining must of conse- 
quence be cruel and unjust.” “All laws should be therefore made,” he con- 
cluded, ‘‘to commence in fuéuro, and be notified before their commence- 
ment; which [was] implied,” he said, “in the term ‘prescribed.’ ” In this 
passage, it seems quite clear, Blackstone was merely exemplifying the 
“making of laws ex post facto,” and not defining such laws. If there could 
be any doubt about this, based on his mode of introducing his example, the 

7 Fearne, An Essay on Contingent Remainders 274, 362 (8th ed., 1824). 

*8 Powell, An Essay upon the Learning of Devises 113, 133, 134 (1788). 


#9 2 Wooddeson, A Systematical View of the Laws of England 641 (1792). 
*° Blackstone’s italics. 
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conclusion he drew from that example, that “all laws’—not merely all 
criminal laws—“should be therefore made to commence in futuro,” surely 
ought to set that doubt at rest. For, in the light of this conclusion, the 
passage affords no support for the view for which it has frequently been 
cited; and if it did afford support for that view, it would be unique among 
the evidence of current and prior usage.” 

The first intimation that the “‘ex-post-facto”’ clauses of the Constitution 
had been intended to relate to criminal statutes only, was made in the 
Virginia ratifying convention, early in the summer of 1788, after the 
requisite nine states had already approved that document. This improb- 
able contention as to the intended meaning of the “‘ex-post-facto’”’ clauses 
was eventually supported by Edmund Randolph; but it was made, in the 
first instance, in an outright way, by James Madison. Madison was in a 
hole, at the time, into which he had fallen through his own over-confidence 
and maladroitness, in answering certain arguments of Patrick Henry’s. 
Henry had interpreted the “‘ex-post-facto”’ clauses as they had been inter- 
preted in the preceding fall, by the writer in The Massachusetts Centinel. 
Unlike that writer, Henry, however, had undertaken to question the 
“wisdom” and “good policy” of these provisions. “If no ex post facto laws 
[can] be made,” he asked, ‘“‘what is to become of the old Continental paper 
dollars? Will not this country be forced to pay in gold and silver, shilling 
for shilling? Gentlemen may think that this does not deserve an answer. 
But it is an all-important question, because the property of this country 
is not commensurate to the enormous demand.” 

Apparently, “gentlemen” did consider that these and others of Henry’s 
views deserved an answer; and in the course of a long speech for that pur- 
pose, Edmund Randolph sought to suggest, without actually saying so, 
that the “ex-post-facto” clauses of the Constitution applied to criminal 
statutes only. Many other things were said of many other matters, with 
the object presumably of blurring the issue. The masterful Henry was not 
to be fobbed off, however, by any such trick. “Lament|ing] that he could 
not see with that perspicuity [sic] which other gentlemen were blessed 
with,” Henry repeated the fear he had before expressed, that, because of 
the two “‘ex-post-facto” clauses, Virginia “would be obliged to pay for her 
share of the Continental money, shilling for shilling.” And he asked 
“gentlemen who had been in high authority,” whether it was not true that 
“there [had been] some state speculations on this matter.” ‘““He had been 
informed,” he said, “that some states had acquired vast quantities of that 
money, which,” he again insisted, “they would be able to recover,” by 

*1 Bl. Comm. 46. 
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reason of the ‘‘ex-post-facto” clauses, “in its nominal value, of the other 
states.”’ This intimation, to an assemblage of Virginians, whose one rule of 
life was to put their every shilling into land and slaves, was damaging to 
the Constitution in an extreme degree. Henry simply had to be answered; 
and James Madison, one of those to whom Henry’s insinuating questions 
were addressed, confidently undertook to do so. 

Madison would not deny that “there might be some speculations on the 
subject.’’ Confident, indeed, that he had a devastating answer for Henry’s 
argument, Madison even confessed his own belief that “the old Continen- 
tal money was settled [as between the states,] in a very disproportionate 
manner.’’ But of what consequence was that, when “there was a clause in 
the Constitution which cleared [this matter] up?”’ That clause, said Madi- 
son, was “the first clause of the 6th article.” “{It] provide[d] that ‘all debts 
contracted, and engagements entered into, before the adoption of th[e] 
Constitution, sh[ould] be as valid against the United States, under [the] 
Constitution, as under the Confederation.” ‘“[This}] meant,” Madison 
confidently explained to his hearers, “[that] there should be no change 
with respect to claims, by th[e] political alteration [which the Constitu- 
tion would effect]; and that the public would stand, with respect to their 
creditors, as before.’’ For his part, he candidly confessed that he thought 
“the validity of claims ought not to diminish by the adoption of the Con- 
stitution. But, however [that might be], i¢ could noé[, in the light of the 
clause he had quoted,] increase [them].” Triumphant in the belief that he 
had refuted Henry’s argument, Madison sat down. 

The opening thus gratuitously presented could not, of course, be passed 
up; and George Mason, who, we have seen, had attacked the wisdom of 
the sweeping “‘ex-post-facto” clauses, in the Federal Convention, rose to 
the attack. To Madison’s injudicious testimony that the Continental 
money was held “very disproportionately’”’ as between the states, Mason 
added his own as that, no doubt, of another “gentlemen who had been in 
high authority.” “He had been informed,” he said, “that some states had 
speculated most enormously in this matter. [And, in addition,] many indi- 
viduals had speculated so as to make great fortunes on the ruin of their 
fellow-citizens. The clause which ha[d] been read [by Madison] as a suffi- 
cient security, seemed to him to be satisfactory as far as it went; that is, 
that the Continental money ought to stand on the same ground as it did 
previously, [in the sense] that the claim should not be impaired.” This the 
reader will note, is what the clause actually said: the claims were to be 
“as valid” as before, and nothing was said that precluded the possibility 
that through some other provision of the Constitution they might be more 
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so. “Under the Confederation,’ Mason accordingly went on, “there were 
means of settling the old paper money, either in Congress or in the state 

They could discharge it at its depreciated value. [Was] 
there that means [left in the Constitution]?”’ His answer was that, by the 
express terms of the document, “‘neither the state legislatures nor Congress 
clould| make an ex post facto law. The nominal value must therefore be paid.” 
‘Where [was] the power in the new government,” he demanded, ‘“‘to settle 
this money so as to prevent the country from being ruined? If there [was] 
any real security against this misfortune, let gentleman show it. [He could] 
see none. The [ex post facto] clause d[id] away the pretended security in the 
clause which [had been] adduced by the honorable gentlemen. This enor- 
mous mass of worthless money, which ha[d] been offered at a thousand for 
one, must be paid in actual gold and silver at the nominal value.”” 

As the reader will perceive, Madison stood refuted, and he was, of 
course, obliged to attempt some kind of answer. His answer consisted, in 
the main, of a vain repetition of what he had said before. In addition, he 
had, however, to say something of the “ex-post-facto”’ clauses; and of 
them, he affirmed, though so weakly he “could not be heard” by the re- 
porter,”’ that, in the Convention at Philadelphia, “ex post facto laws” had 
been “interpreted” as relating to criminal cases solely.** The presump- 
tive basis for this statement, recorded only in Madison’s own notes, was 
actually inadequate to support the statement which Madison made,”’ and 
the weakness of his delivery in all probability resulted from that fact, and 
from his poignant awareness of the inherent improbability, to the minds 
of his hearers, of the supposed fact which he affirmed. 

When Madison had finished, Patrick Henry arose and said: ‘Mr. 
Chairman, I am convinced, and I see clearly, that this paper money must 
be discharged, shilling for shilling. The honorable gentleman must see 
better than I can [about the views at Philadelphia], from his particular 
situation and judgment [as a member of that convention]; but this [matter 
now before us| has certainly escaped his attention.” “Scaling the money,” 
Henry once more confidently insisted, was prevented by the “‘ex-post- 
facto” prohibitions. “(The state legislatures’] hands [were] tied up, by [the] 
clause [in section 10]; and in the [ninth] section, there [was] a clause that 


™ 3 Elliott, The Debates in the Several State Conventions on the Adoption of the Federal 
Constitution 461-73 passim (2d ed., 1836). 


3 Ibid., at 473. 


* Edmund Randolph repeated this part of what Madison had said, which the reporter did 
not hear. 3 Ibid., at 477. 


5 2 Farrand, op. cit. supra note 1, at 448; cf. ibid., at 440, 636, 640. 
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prohibit[ed] the general legislature from passing any ex post facto law; so 
that the hands of Congress [were] tied up, [too].” 

The triumphant character of Henry’s remarks is proof enough that 
Madison’s weakly delivered statement about the views at Philadelphia 
had not had a convincing ring; and this fact is further indicated by the cir- 
cumstance that Edmund Randolph felt called upon at this point, to come 
to Madison’s assistance. ““Ex post facto laws, if taken technically, relate[d] 
solely to criminal cases,” he said. And that this was true of the clauses in 
the Constitution was proved, he argued, by the fact that such laws were 
prohibited therein in context with bills of attainder. This weak contention, 
absurd in the light of the many heterogeneous groupings which the Con- 
stitution contains, is itself evidence that Randolph was hard-pressed. He 
also said that “the technical meaning which confined [ex post facto] laws 
solely to criminal cases was followed in the interpretation of treaties be- 
tween nations, and was concurred in by all civilians.”’ No “‘civilians” were 
cited, however; and the revered Blackstone, so much relied upon in after 
years, and, according to the notes of Madison, cited in the Federal Con- 
vention, was not even mentioned. Randolph, it is also of interest to note, 
did not actually corroborate Madison on the views at Philadelphia: he ob- 
served merely that his “honorable colleague” had said that the ‘“‘ex-post- 


facto’”’ clauses had been interpreted there, as he, Randolph, declared they 
technically should be. 
When Randolph had finished, George Mason arose and “‘beg[ged] leave 


” 6 


to differ from [Randolph and his technical meanings].” “Whatever [an ex 
post facto law might] be at the bar, or in a professional line, I conceive,” 
said Mason (who was not a lawyer), “that, according to the common ac- 
ceptation of the words, ex post facto laws and retrospective laws are synony- 
mous terms.”’ Was the Virginia Convention, then,‘‘to trust business of this 
sort to technical definitions? The contrary [was] the plain meaning of the 
words.”’ “[And] when this [should] come up before the federal judiciary, 
they must determine according to [the] Constitution. [The Constitution] 
salid], expressly, that [neither Congress nor the state legislatures] sh{ould] 
make ex post facto laws. [And] whatever m[ight] be the professional mean- 
ing, yet the general meaning of ex post facto law |was| an act having a retro- 
spective operation. This construction [was] agreeable to its primary ety- 
mology. [So, would] it not be the duty of the federal court to say that such 
laws [were] prohibited? [And would not] this go to the destruction and an- 
nihilation of all the citizens of the United States to enrich a few?” “[Under 
the Confederation,] if [Virginia] were called upon to pay twenty millions, 
shilling for shilling, or at the rate of one for forty, [her] legislature could 
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refuse it, and remonstrate against the injustice of the demand. But [under 
the Constitution,] this could not be done; for direct taxation [was] brought 
home [under that document] to [every] man. The federal officer [would] 
collect immediately of the planters.” “(And] as an express power [was] 
given to the federal court to take cognizance of [constitutional] controver- 
sies, and to declare null all ex post facto laws, [he thought] gentlemen must 
see there [was] danger, and that it ought to be guarded against.” 

When Mason had finished, Madison arose once more and repeated for 
a third time, what he had said about the first clause of Article VI. He said 
nothing more, however, about the “‘ex-post-facto’’ clauses. Instead, shifting 
his ground, he argued with some reason that Mason and Henry had exag- 
gerated the amount which Virginia woyld have to pay. And he asked the 
delegates whether they “suppose[d] that [the Northern states would] 
agree to any system or alteration that wiould] place them in a worse situ- 
ation than before”; something, of course, which neither Mason nor Henry, 
in strictness, had suggested, so far as the Constitution was concerned. 
“Let us suppose,” said Madison, “[that] this commonwealth was possessed 
of the same money that the Northern states have; and suppose an objec- 
tion was made by them to its redemption at its real value—what would be 
the consequence? We should pronounce them to be unreasonable, and on 
good grounds.” “‘Thfe] case’’—which he seemed to abandon in these re- 
marks, so far, at least, as the constitutional issues were concerned—‘‘[was] 
so extremely plain that it was unnecessary to say as much [about it] as 
ha[d already] been said.” 

Mason nevertheless observed that he “‘was still convinced of the recti- 
tude of his former opinion’”’; that the whole thing “might be put on a safer 
footing by three words’’; that, “‘by [confining] the restriction of ex post 
facto laws to crimes, it would then stand under the new government as it 
did under the old.” To detract from the effect of these remarks, which 
must have seemed true to those who heard them, Randolph then again 
declared, and again without authority, that he “could not coincide with 
the construction put by [Mason] on ex post facto laws.’’ The debate, for 
which, it seems clear, neither side was really prepared as to the “techni- 

1,” “professional” meaning of “ex post facto Laws,” then passed on to 
other matters.?’ 


In seeking to evaluate the contentions which Madison and Randolph 


* In the report of the debates in the Virginia Convention, this appears as “continuing.” 
3 Elliot, op. cit. supra note 22, at 481. This, however, is plainly a mistake. The context calls 
for “confining” or some other word of equivalent meaning. 


27 3 Elliot, op. cit. supra note 22, at 473-81 passim. 
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made in these debates, it is relevant to consider that the meaning given, 
without demur, to the “ex-post-facto”’ clauses, in the convention of North 
Carolina, a little later in the summer, was in accord with the views of 
Masonand Henry and the writer in The Massachusetts Centinel. The matter 
came up when fears were expressed by the opposition there, that “the 
Constitution, the Laws of the United States which shfould] be in pursu- 
ance thereof, and the Treaties made, or which sh{ould] be made under the 
Authority of the United States,” would, as “the supreme Law of the 
Land,” invalidate North Carolina’s existing issues of paper money. The 
uneasiness of the opposition upon this point grew, in part, from the “bills- 
of-credit” and “‘legal-tender” prohibitions, in the Constitution itself; but, 
as we shall see, they also feared Congressional legislation relating to the 
subject. 

Stephen Cabarrus, an advocate of adoption, spoke in answer to the 
fears first mentioned. “I contend,” he said, “that the clause which pro- 
hibits the states from emitting bills of credit will not affect our present 
paper money. The clause has no retrospective view. This Constitution 
declares, in the most positive terms, that no ex post facto law shall be 
passed by the general government. Were this clause to operate retrospectively 
it would clearly be ex post facto, and repugnant to the express provision of the 
Constitution.”” This argument, if it was intended as more than one of 
psychological probability, based on the attitude of mind evinced in the 
“ex-post-facto” clauses, was of course unsound. Yet it is clear, from the 
nature of the statements which Cabarrus made, that he must have under- 
stood “ex post facto Laws” as including retrospective civil statutes. He 
concluded his remarks by observing that “every gentlemen must be satis- 
fied, on the least reflection, that [North Carolina’s existing] paper money 
wiould] not be destroyed. To say that it w[ould] be, [was] a popular argu- 
ment, but [it was] not founded in fact, in [his] opinion.”” He admitted that 
he “had [had his] doubts; but on consideration, [was] satisfied.” 

The same, however, was not true of the opposition. Timothy Blood- 
worth, one of its leaders, though he intimated no doubt that “ex post 
facto Laws” comprehended retrospective civil statutes, “beg|ged] leave to 
ask if the payment of sums now due [would be] ex post facto.” ““W[ould] it 
be an ex post facto law,” he persisted, “[for Congress] to compel the pay- 
ment of money now due in silver coin? [And] if suit [should] be brought in 
the federal court against [a North Carolinian], for a sum of money, wiould] 
paper money be received to satisfy the judgment?” Bloodworth went on 
to admit that North Carolinians, of course, were to “sénd [their] own 
gentlemen to represent [them in Congress], and that there [was] not the 
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least doubt they w[ould] put that construction on [the Constitution] which 
wlould] be most agreeable to the people they would] represent.” “But it 
behoves us to consider,” he insisted, “whether they can do so if they 
would, when they mix with the body of Congress. [For] the Northern 
States are much more populous than the Southern ones. To the north of 
the Susquehannah there are thirty-six representatives, and to the south of 
it only twenty-nine.” The North, he concluded, would outvote the South; 
and it followed that there was danger of constructions and acts, on the 
part of Congress, which would be hostile to North Carolina and its paper 
money. 

Bloodworth was answered by James Iredell, who, ten years later, was 
to be one of three Justices of the United States Supreme Court to declare 
that “ex post facto Laws” were limited to criminal statutes only. But in 
the summer of 1788, he did not seem to entertain this view. The state 
paper-money prohibitions in the Constitution “c{ould] not,” he said, 
“have the operation [that had been] contended for. There [was] nothing 
in the Constitution which affected North Carolina’s] present paper 
money. It prohibit[ed], for the future, the emitting of any, but it did] not 
interfere with the paper money mow actually circulating in several states. 
[Instead,] there [was] an express clause [in the document] which protect- 
[ed] it. [The clause] provide[d] that there sh[ould] be no ex post facto law. 
[And] this would be ex post facto, if the construction contended for were right, 
as ha|d] been observed by another gentleman.” Iredell concluded by insisting 
upon the complete unfairness of arguing against the Constitution, that it 
would be violated by Congress. “‘Abuse,” he said, “m{ight] happen in any 
government. The only resource against usurpation [was] the inherent 
right of the people to prevent [it]. This [was] the case in all free govern- 
ments in the world. The people w[ould] resist if the government usurp[ed] 
powers not delegated to it. [And North Carolina, like all the other states,] 
must run the risk of [such] abuse.’’* 

The view of the “ex-post-facto” clauses, which Madison and Randolph 
urged in the Virginia Convention, Madison again urged in debate in the 
House of Representatives, in somewhat similar circumstances, in 1790. 
He urged it in answer to attacks upon his proposal—a quite “unreason- 
able” proposal according to the views he had expressed to the Virginia 
Convention—that certain of the debts of the United States should not be 
paid to the holders thereof, in accordance with their original tenor. Theo- 
dore Sedgwick, of Massachusetts, had at once pointed out that a law for 
such a purpose would necessarily “have a retrospective operation” and, 


8 4 Elliot, op. cit. supra note 22, at 168-87, especially 184-85. 
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hence, be void; and that “‘no ex post facto law could be more alarming than 
[one] by which the right of private property [was] violently invaded.” 
William Loughton Smith, of South Carolina, likewise expressed the view 
that Madison’s proposal was one for the making of ‘“‘an ex post facto law, 
which was prohibited,”’ he said, “in express terms,” by the Constitution. 
And Fisher Ames, of Massachusetts, gave voice to sentiments which were 
similar. 

The first attempt of Madison’s group to answer this objection was made 
by James Jackson, of Georgia. Plainly recognizing the civil, as well as the 
criminal, application of the “ex-post-facto”’ clause, Jackson yet contended 
that Madison’s proposal was not within its coverage. “No law ha[d] yet 
passed,” he said, “for funding the debt; [Congress, therefore,] ha[d] a 
right to fund as [they] please[d].”” And it was relevant to remember that 
Congress “‘c[ould] not [in any event] compel subscription [under any fund- 
ing proposal] without the holder’s consent.’’ This last consideration, cer- 
tainly not wholly unpersuasive, was not, however, enough for the Virgini- 
ans. For John Page, of that state, arose and argued that the use of “ex 
post facto Law” in the Constitution, was “conjunctive’—that is, ap- 
positive—‘‘with a bill of attainder.”” Whether his own recollection was at 
fault, or he hoped that that of his hearers would be, is uncertain. ‘‘Gentle- 
men torture|d] everything,” he said, “‘in order to produce evidence against 
an act of justice.” The “ex-post-facto” clause of the constitution “re- 
late[d],” he flatly insisted, ‘‘to [bills of attainder] only and c[ould] have no 
reference to the object of the proposition before the House.” 

This foolish argument was immediately answered by Elias Boudinot, 
of New Jersey. “The language [of the Constitution was] unequivocal,” he 
said; and he read the “‘ex-post-facto”’ clause to prove this fact: that it was 
insusceptible of an appositive interpretation. He pointed out, too, “the 
particular operation of the measure [which Madison had proposed]—as 
being retrospective to the fullest degree.” So, it was, he concluded, “a most 
palpable violation of the Constitution.” 

The next speaker, Stone, of Maryland, also an opponent of the proposal 
which Madison had made, did not trouble to refer to the “ex-post-facto” 
clause, at all; and it is perfectly clear, both from his remarks and the 
general tenor of the remarks of others, that the House majority was op- 
posed to Madison’s proposal, whether the Constitution permitted it or 
not. Madison, nevertheless, came back to the constitutional point again, 
in the speech he delivered after Stone had finished. His proposal, he in- 
sisted, was entirely constitutional: “Ex post facto laws relate[d] to criminal, 
not civil cases.’ But, as in the Virginia Convention, no authority—not 
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even one of the many “civilians,” ‘‘all’’ of whom, Edmund Randolph had 
said, supported this view—was cited; and Blackstone, soon to be so much 
relied upon, in support of this view, was again not mentioned. Madison, 
instead, presented an argument which, there can be no doubt, he knew to 
be false: that “the Constitution itself required [his] definition [of ‘ex post 
facto Laws’] by adding to a like restriction on the States, am express one 
against retrospective laws of a civil nature.’”*® This misleading statement, 
made in his anxious desire to clear himself of the charge of proposing un- 
constitutional legislation, had reference, of course, to the “contracts” 
clause of the Constitution.*° 

The next evidence bearing upon the original understanding of the “‘ex- 
post-facto” clauses is found in various American judicial decisions from 
the early and middle 1790’s. The earliest of these was in the Virginia case 
of Turner v. Turner's Executrix, heard in the Court of Appeals of that 
state, in 1792. No question under the Constitution was involved in the ° 
case, since the act in issue in it had been passed by the Virginia legislature 
before the Constitution took effect.** The case, nevertheless, is of consider- 
able interest, because the court that decided it was presided over by 
Edmund Pendleton, who had also presided over the Virginia ratifying con- 
vention of 1788, in which the arguments of Henry, Mason, Randolph, and 
Madison, quoted above, were made. 

The case in question involved an act of the Virginia legislature, passed 
in 1787, “to explain’’ certain earlier laws which that body had enacted. 
The question was as to the validity of this explanatory act, in its applica- 
tion to things done under the earlier acts before the explanatory act had 
been passed. The court held that it was not valid for such a purpose. “‘It is 
the business of the legislators,” Judge Pendleton said, “to make the laws; 
and of the judges to expound them. Having made the law, the legislature 
have no authority afterwards to explain its operation upon things already 

2% 2 Annals Cong. 1196, 1205, 1214, 1220, 1227, 1241, 1249, 1266 (1790); The [New York] 
Gazette of the United States (Feb. 20, 27, March 3, 1799), especially pages 358, 366 and 369. 


3° 2 Farrand, op. cit. supra note 1, at 439-40, 636, 640; 4 Ibid., 59. For a presentation of 
part of the evidence on this point, see a review, by the author hereof, of Wright, The Con- 
tracts Clause of the Constitution in 47 J. Pol. Econ. 578 (1939). 


# Statements are frequent, in the cases early in the nineteenth century, that, when the 
Constitution took effect, the states voluntarily repealed all past laws deemed to conflict in 
principle with the future prohibitions of the Constitution. See, for example, the statement of 
Johnson, J., in Ogden v. Saunders, 12 Wheat. (U.S.) 213, 278 (1827): “Everywhere, too, the 
principle was practically acquiesced in, that taking away the power to pass a law on a par- 
ticular subject was equivalent to a repeal of existing laws on that subject.” The cases men- 
tioned at this point in the text show that the foregoing and other statements to the same 
effect can not be relied upon. They were generally used to introduce a spurious kind of “prac- 
tical construction,” by the states, in favor of “States’ Rights.” 
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done under it. They may amend as to future cases, but they cannot pre- 
scribe a rule of construction, as to the past. For a legislative interpretation, 
changing titles founded upon existing statutes, would be subject to every 
objection which lies to ex post facto laws, as it would destroy rights already 
acquired under the former statute, by one made subsequent to the time 
when they became vested.” Entertaining such views, it is of course not 
likely that Pendleton was much impressed with the arguments which 
James Madison and Edmund Randolph had made in the Virginia Conven- 
tion. And ten years after the Turner case, he defined, “‘ex post facto laws” 
explicitly, in another case (which also did not “arise under the Constitu- 
tion’’), as “‘such [laws] as declare prior acts criminal, which were not so at 
the time they were done, or which either impair or give a new and im- 
portant force to existing obligations or contracts, contrary to their situ- 
ation at the time they were entered into.’’** 

This view of “ex post facto Laws” was also expressed in Den v. Gold- 
trap,*4 a New Jersey case decided in 1795. Like the Virginia cases cited 
above, the case related to a statute passed before the Constitution took 
effect. “This act,” said the New Jersey court, “strictly speaking, is ex post 
facto, and being penal’’—that is, in a civil sense—‘‘so far as it respects 
precedent mortgages, [it] should not be extended beyond its manifest de- 
sign.’’S Later in the same year, or in the year following, another act of the 
New Jersey legislature, “passed in March 1795,” was held by the New 
Jersey Supreme Court “‘to be an ex post facto law, and as such unconstitu- 
tional and inoperative [in the particular case].” The case in which this 
decision occurred, was Taylor v. Reading. The case is unreported; but it was 
referred to circumstantially, by Chief Justice Kirkpatrick, in the reported 
New Jersey case of State v. Parkhurst,® in 1802. From the Chief Justice’s 
remarks therein, it appears that the New Jersey statute in the Taylor case 
required certain “payments [theretofore] made in continental money [to] 
be credited as |if made in] specie.”’ Since the New Jersey constitution con- 
tained, at the time, no “ex-post-facto” prohibition, the decision must have 
been made under the “‘ex-post-facto” clause relating to the states, which 
is contained in the national constitution.*’ 


# Turner v. Turner’s Executrix, 4 Call (Va.) 234, 237 (1792). 
33 Elliot’s Executor v. Lyell, 3 Call (Va.) 268, 286 (1802). 
41 N.J.L. 315 (1795). 

38 Tbid., at 319. 

% 9 N.J.L. 427 (1802). 


37 Ibid., at 444. The approximate date of the Taylor case is inferred from facts given by 
Chief Justice Kirkpatrick. . 
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The foregoing New Jersey decision undoubtedly represents the con- 
sidered professional view in the middle 1790’s, as to what the “ex-post- 
facto” clauses of the Constitution covered.** This fact is interestingly con- 
firmed by the remarks on the subject, made by Justice William Paterson, 
of the United States Supreme Court, in the case of Van Horne’s Lessee v. 
Dorrance,*® which he decided on circuit, in Pennsylvania, in April 1795. 
The case grew out of the well known controversy of the 1780’s, between 
the states of Pennsylvania and Connecticut, over the Wyoming valley 
lands in the former state. Connecticut people had settled on those lands 
without authorization from Pennsylvania. Dorrance, the defendant in the 
case, was one of these settlers, and in possession of the land which was in 
litigation in the case. The owner of the land, under an antecedent title 
deriving from the former proprietaries of Pennsylvania, was Van Horne. 
In March 1787, the Pennsylvania legislature had passed an act to settle 
the many individual controversies over the Wyoming lands, of which the 
dispute between Van Horne and Dorrance was an example. The act pro- 
vided that the Connecticut settlers should prefer their claims to certain 
commissioners; that they should offer certain proofs; and that if the com- 
missioners, on the basis of these proofs, should confirm their claims in ac- 
cordance with the act, they should be entitled to keep the lands on which 
they were settled. Disappointed Pennsylvania claimants were to receive 
other lands in compensation. 

Various of the Connecticut claimants at once preferred their claims 
under the act in question; but before their claims could be passed upon by 
the state’s commissioners, the act of 1787 was suspended. The act of sus- 
pension was passed by the Pennsylvania legislature, in March 1788, which 
was before the Constitution was in force. Then, in 1790, the act of 1787 
was definitely repealed. Van Horne, thereupon, brought action against 
Dorrance to recover his land; and Dorrance, counting upon the fact that 
the repealing act was passed after the Constitution took effect, defended 
on the ground that the repealing act was both an “‘ex post facto Law” and 
a “Law impairing the Obligation of [a] Contract”’ made with him, he said, 
by the state of Pennsylvania, when the act of 1787 had been passed. At the 
trial, Justice Paterson rejected both these defenses and gave judgment for 
the plaintiff. 

In reference to the contention that the repealing act was an “ex post 
facto Law,” the Justice began by inquiring “what [was] the fact”—that 

38 See also the argument of William Rawle, of Philadelphia, in Warder v. Bell, 1 Yeates 
(Pa.) 531, 532 (1795). 

39 2 Dall. (U.S.) 304 (1795). 
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is, what was “the fact’’ after which the law was “passed,” that made it 
void as an “ex post facto Law” under the Constitution. The passing of 
the original confirmatory act of 1787 could not, Justice Paterson thought, 
be such a “fact.” “[For] if making a law [were] a fact, within the words of 
the constitution, then no law, when once made, c[ould] ever be repealed.” 
“Some of the Connecticut settlers,” he agreed, “[had] presented their 
claims to the commissioners, who [had] received and entered them, [before 
either the suspending or the repealing act had been passed]. These [were] 
facts. But [were] they facts of any avail?” The Justice’s answer was that 
they were not. “Whether done or not done, they l{eft] the parties just 
where they were. They create[d] no interest, affect{ed] no title, change[d] 
no property ; when done, they [were] useless and of no efficacy. Other acts 
were necessary to be performed, but before the performance of them, the 
law [of 1787] was suspended and then repealed.” In these circumstances, 
the repealing act was not an “ex post facto Law,” void under the Consti- 
tution. Such was the judgment; and such the reasoning of the Justice to 
support it. From the nature of the latter, it seems perfectly clear that 
Justice Paterson assumed, without the slightest doubt or question, that 
“ex post facto Laws” comprehended retrospective civil, as well as crimi- 
nal, statutes.‘ Yet, three years later, he was one of the three Justices of the 
Supreme Court of the United States, who announced to the country the 
contrary view. 

The foregoing being the state of the American judicial decisions on the 
subject of “ex post facto Laws,” in the middle 1790’s, there hardly can be 
a doubt that the decision of the United States Supreme Court in Calder v. 
Bull* came to the profession, in 1798, as something of a surprise. For, in 
that case, three of the participating Justices declared, as already indi- 
cated, that the “‘ex-post-facto” clauses of the Constitution had no refer- 
ence to anything but criminal statutes. Two of these Justices were 
William Paterson and James Iredell, who, as we have just seen, were 
pretty plainly on record as holding the contrary view. The third Justice 
who helped to make this decision was the one Anti-Federalist member of 
the Court, Samuel Chase, of Maryland.” The remaining Justice who sat 


4 Thid., at 310. 4* 3 Dall. (U.S.) 386 (1798). 


4? Chase was not a Federalist, as so often has been erroneously stated. See, for example, 
Warren, New Light on the History of the Federal Judiciary Act of 1789, 37 Harv. L. Rev. 40, 
73 (1923). He had, instead, been one of the ringleaders of the opposition to the Constitution, in 
Maryland, in 1787 and 1788. In spite of his record, he was put on the Supreme Court, by 
Washington in 1796, in the hope, presumably, that his allegiance and real abilities might there- 
by be enlisted in the service of the new government. The move was not a success. Chase was 
no sooner in office than he began to set afloat, in his opinions, a great mass of Anti-Federalist 
sophistries; views which had never been heard from a Supreme Court Justice, before his addi- 
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in the case, Cushing, of Massachusetts, was apparently of the opinion 
(which was certainly correct) that the point his three brethren were de- 
ciding, was not involved in the case; and therefore declined to discuss it. 

Calder v. Bull came to the Supreme Court from Connecticut. In ac- 
cordance with the long-established customary constitution of that state,* 
the legislature thereof had granted, upon petition from a party to certain 
probate proceedings there, a new hearing in the probate court, after the 
right of appeal to the ordinary courts for the obtaining of such a rehearing 
was barred by the lapse of time. To a correct evaluation of this action of 
the Connecticut legislature, it is necessary to understand that, under the 
customary constitution of the state, the right of appeal from the original 
probate proceedings, to the legislature as the highest judicial tribunal of 
the state, was mot barred by the lapse of time when the petition to that 
body was presented. The legislature’s exercise of its long customary re- 
viewing power in the Calder case was, therefore, very plainly not the 
“passing” of “an ex post facto Law,” even if the “ex-post-facto” clauses 
of the Constitution were taken as they actually were written. This was the 
view of the case which Cushing, the only New England Justice who partic- 
ipated in the case, presented. The beneficiary under the original probate 
proceedings contended, nevertheless, that the action of the Connecticut 
legislature had been the “passing” of ‘‘an ex post facto Law”; and the 
other three Justices, apparently eager to settle this point (which the case 
did not involve), and to settle it contrary to what, we have seen, was the 
then prevailing view, decided that the action of the Connecticut legisla- 
ture—taking it to be what it clearly was not: the “passing” of “a law’’— 
was nevertheless not obnoxious to the “ex-post-facto” clause of section 10, 
because that clause and the similar clause in section 9 had nothing to do 
with anything but criminal matters. 

The principal opinion in the case, that of Samuel Chase, was delivered 
with a great show of confidence, and a great parade of apparent authori- 
ties; yet, as a younger Justice of the Supreme Court was to show, in 
1829,4 his authorities will not bear the slightest examination. In these 


tion to the Court. Chase’s opinion in Calder v. Bull is no exception in this respect, and not one 
of the other Justices in the case agreed with all of what he had to say. The notion that Chase 
was a Federalist has probably arisen from the personal animosity that existed between him 
and Thomas Jefferson. The bad feeling between these two led Chase, in effect, to “campaign” 
from the bench against Jefferson in 1800; and this, after Jefferson finally obtained the Presi- 
dency, in the following year, eventually led to Chase’s impeachment. 

43 Connecticut had no written constitution until much later. 


44 See the memorandum of Justice William Johnson upon the subject, printed in the rear 
of the first edition of the second volume of Peters’ United States Reports. The memorandum 
is discussed in the text hereof at a later point. 
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circumstances, it might be supposed that the two concurring Justices, 
Iredell and Paterson, who were already on record in favor of the contrary 
view, would have shown some evidence of embarrassment over their 
change of position. Iredell, however, apparently did not regard his pro- 
nouncements in the North Carolina Convention, of ten years before, as a 
matter of much consequence; at any rate, he made no allusion to his 
former views, either openly or covertly. Paterson, on the other hand, 
whose opinion in the case of Van Horne’s Lessee v. Dorrance was either 
about to be, or had just been, published,** seems, understandably, to have 
felt somewhat more disturbed. And, so, having averred his belief that the 
Federal Convention “understood and used the words [‘ex post facto Laws,’ 
in the Constitution,] in their known and appropriate signification, as re- 
ferring to crimes, pains, and penalties, and no further,” Paterson went on 
to say that he himself ‘had [had] an ardent desire to have extended the 
provision in the constitution to retrospective laws in general.” These 
words, sometimes taken, it would seem, to refer to Paterson’s part in the 
Federal Convention,” can, in fact, have had no reference to that subject; 
for Paterson left the Federal Convention before the question of “ex-post- 
facto” prohibitions was taken up; had had, therefore, no part in the pro- 
ceedings respecting them; and possessed no special knowledge on the sub- 
ject.‘” His words, therefore, were clearly in the nature of an apology for the 
inconsistency of his views in the Calder case, with those he had so plainly 
entertained in Van Horne’s Lessee v. Dorrance. 

To understand what lay behind this inconsistency of William Paterson, 
and that of his associate, Iredell; and to see the reason for the decision 
which they and Samuel Chase so needlessly made upon such flimsy 
grounds, it is necessary to know something of the conditions in the coun- 
try when Calder v. Bull was decided, and something of what was going on, 
at the time, in Congress. The first fact of moment is that, although the 
Constitution had authorized Congress to enact a uniform bankruptcy law, 
no such law had been enacted by that body, when the government was 
organized in 1789. A committee, indeed, had been appointed in the House, 
to draw up such a law, as early as June 1 of that year; but in the following 
February, the subject had been laid on the table, “till the public debt 
should be funded and banks established, without which it [would be] diffi- 


48 Dallas’s second volume, in which the Dorrance case appears, was published at some time 
in 1798. 


# This seems to be the meaning of a note, not altogether clear in its intent, which is found 
in Wright, The Contract Clause of the Constitution 33 (1938). 


47 3 Farrand, op. cit. supra note 1, at 73, 589; 4 Ibid., at 72, 73. 
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cult to conceive,” it was said, “how arrangements could be made to facili- 
tate the payments of debts or the operation of such a law.” 

Thereafter, the matter remained more or less in abeyance, until after 
the “bubble” of speculation in scrip had burst, in 1792, with a resulting 
financial panic, of some proportions, for the couatry. After this, a bill was 
reported, late in the year, in Congress; but received from that body no 
serious consideration. The same fate met several other bills of a similar 
kind, which were proposed, from time to time, over the next four years. 
The amount of material on these bills in the A mnals of Congress is, as usual, 
not very great; yet it is sufficient to show that there was a strong opposi- 
tion, which pursued a persistent policy of obstruction and delay. It is also 
clear that the opposition, in the main, was a Southern opposition, though 
it was abetted by a certain amount of support from the back-country 
regions of the North.*® 

The basis of this Southern and back-country Northern opposition was 
the fact that the proposed bankruptcy system would have made all the 
property of debtors, including their lands, available for the payment of 
their debts. In the slave-holding Southern states, committed, as those 
states were by the slavery system, exclusively to agriculture, the planter 
majority saw to it that various obstacles were thrown in the way of debt- 
collection from the class to which they belonged, and somewhat similar 
obstacles, favorable to agriculture, existed in certain of the Northern 
states as well. The proposed national bankruptcy act threatened these 
privileges, which lay, of course, at the bottom of many a mercantile failure 
of the time; and hence the opposition which arose among the representa- 
tives of the Southern states, and of the back-country North, to the pro- 
posed national bankruptcy system.*° 

The danger to the planter class was observed at once by Thomas 
Jefferson, when the first of the above-mentioned bills was reported in 
Congress, in 1792. “A bankrupt bill is brought in,” he wrote revealingly 
about a fortnight later, “in such a form as to render almost all the land- 
holders South of [Pennsylvania] liable to be declared bankrupts.” “It 
assume|d] a right,” said Jefferson, “of seizing and selling lands.” This, of 
course, he at once perceived to be outrageously unconstitutional; and, in 
addition, he saw, with distinctness, that it was most unwise, since “all 


4*: Annals Cong. 417, 1105-6 (1789). 
43 Annals Cong. 166, 708, 741 (1792); 4 Ibid., at 142, 256 (1794); 5 Ibid., at 149, 240 
(1796); 6 Ibid., at 1739-40 (1797). 


’° The debate in 9 Annals Cong. 2649-77 (1799), though not in all respects completely 
candid, gives a good insight into the essential nature of the politics involved. 
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laws” ought to be made “with a view,” he thought, to the welfare of the 
class he pathetically described as “the poor husbandman.’’* 

Whether or not Jefferson was right in his views, “the poor husband- 
man’”’ did manage to gain sufficient support, especially among the South- 
ern states (other than South Carolina), to block any bankruptcy legisla- 
tion. The country in general quickly recovered from the effects of the 
panic of 1792, and the support for the bankruptcy bill probably, in con- 
sequence, fell off. In 1796, however, another financial crash took place, 
which brought down a great structure of credit that had been reared, in 
the year preceding, largely on land speculation; failures were numerous; 
and the demand for bankruptcy legislation again became urgent. The de- 
sire, of course, was to extend such a law to existing debts, and thereby to 
afford relief to the many debtors who were then being held in jail or were 
prevented, by their hopeless burdens of indebtedness, from engaging again 
in business. 

The proposal to extend relief to such persons was met, however, by the 
statement that it was now too late to do so, since a bankruptcy act apply- 
ing to them was forbidden, it was said, by the “ex-post-facto” clause of the 
ninth section of Article I.53 As this view was in plain accord with the long 
customary meaning of the words of this clause, and with what, everyone 
must then have known, had been its actual purpose, it is not surprising 
that this view had weight. In the bill that was reported, a provision was 
accordingly made, that “no certificate granted in pursuance of th[e] act 
sh[ould] be available or effectual to discharge any debts contracted prior 
to the date of the] act, but [that] the same, or so much thereof as sh[ould] 
not be satisfied out of the effects of the bankrupt, sh[ould] be recoverable 
in like manner as they might have been if th{e] act had not been made.’’4 
This was the state of this legislation, long pending in Congress, when 
Calder v. Bull was decided in August 1798. 

The foregoing facts constitute the general background of that case: a 
bankruptcy law, when the case was decided, had still not been obtained, 
in spite of nine years of effort, and the need for such a law existed in an 
extreme degree. To understand, however, just how pressing the necessity 


st 7 The Works of Thomas Jefferson 193, 194, 196, 197, 198 (Federal ed., 1905). 


* 7 Annals Cong. 643, 644, 692, 786, 788, 796, 797, 970 (1797); 8 Ibid., at 2426, 2441, 2465’ 
2489, 2552, 2556, 2577, 2582, 2649, 2656, 2677 (1798). 


583 There seems to be no direct record of this in the Annals of Congress; but James A. 
Bayard, of Delaware, referred to the matter in a speech in Congress in 1799. The statement in 
the text is based on his statement. See 9 Annals Cong. 2579 (1799). 


549 Annals Cong. 2577-79 (1799). 





CONSTITUTIONAL PROHIBITION OF EX-POST-FACTO LAWS 563 


for such legislation must then have seemed, especially to men, like the 
Justices, who were concerned in the Government, it is necessary to know 
that the financial debacle of 1796 had carried down with it many men who 
had previously participated prominently in the Government, and, also, in 
the American Revolution. Thus, in the very city where the Court was 
sitting, Robert Morris, the financier of the Revolution, an important 
member of the Federal Convention, and very lately a member of the 
United States Senate, was then confined in a debtor’s prison. Once reputed 
to be the wealthiest man in the country, Morris had been arrested and 
thrown into prison, in the preceding February, upon the suit of a small 
creditor whom he could not pay.** His case, moreover, was only the most 
prominent and notorious among a great host of others; and to the Supreme 
Court, very likely, it was not by any means the case which distressed them 
most. For one of the Court’s own members was, if anything, in a situation 
even worse. 

The individual in question was James Wilson, of Pennsylvania. Signer 
of the Declaration of Independence, member of the Federal Convention, 
and the chief preliminary draftsman of the Constitution, Wilson had been 
an Associate Justice of the United States Supreme Court, from the begin- 
ning of the Government in 1789. Caught with illiquid assets in the general 
debacle of 1796, Wilson, in the summer of the following year, had been 
obliged to remove with his family, from his home in Philadelphia, to 
Burlington, New Jersey, in order to avoid imprisonment for debt. So close 
at hand, however, he was still not safe, and an arrangement was made 
among the Justices, that Wilson should ride circuit in far-away North 
Carolina. He had arrived there for that purpose, early in 1798, in the ut- 
most mental distress. “Hunted like a wild beast,” to use his own words, 
he had finally broken down and was totally unfit for his judicial duties. 
He stayed, for a considerable time, at the home of his brother Justice, 
James Iredell, in Edenton, but had, of course, to be left behind when it 
came time for the Supreme Court’s own sessions at Philadelphia, then the 
seat of the national government. And Wilson died in Edenton, only a few 
weeks later, of “‘a violent nervous fever,” shortly after his brethren had 
decided, in effect, in the state probate case providentially come from 
Connecticut, that national bankruptcy relief for such men as their sick 
and unfortunate associate was not in violation of the Constitution he had 
helped to make.* 


55 See 13 Dictionary of American Biography 223 (1934). 
5 See 20 Dictionary of American Biography 330 (1936). 
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So, as the reader can see, George Mason’s predictions were very soon 
verified. The ex-post-facto clause fell on the very first test—indeed, it fell 
in anticipation of that test—upon the precise matter at which it unques- 
tionably had been directed. It remains to be said that the proviso above 
mentioned, which had been intended to exempt all pre-existing debts from 
discharge under the act that was pending in Congress when the case was 
decided, was expunged from that act, in the following January;S’ and 
though an act was not finally gotten through Congress, until 1800, the act 
then passed was retrospective, as well as prospective, in its operation.* 
So, the purpose of the decision in Calder v. Bull was eventually achieved. 

The contemporary opinion of the case may be inferred, however, from 
the fact that the bankruptcy act of 1800 was still being attacked in Con- 
gress as an unconstitutional “ex post facto Law” when the act was re- 
pealed in 1803.5 Further evidence to the same effect may be seen in the 
sardonic comment on the case, made by James Madison’s old college 
friend, Hugh Henry Brackenridge, in 1812. The comment is found in 
Brackenridge’s opinion in Stoddart v. Smith,®° a case decided by the Sup- 
reme Court of Pennsylvania, in that year. “I take notice,’’ he said, “‘of the 
language of the Court of the United States, as confining ex post facto to a 
criminal case. It is an idea purely American, and not the worse for that, 
but it is incorrect. Ex post facto law, ex jure post facto, translated ‘ex post 
facto law,’ embraces civil contracts as well as criminal acts. The poena and 
the action, ex jure post facto, or arising on an act done or a contract made 
before the law was passed, are both embraced by this term.” And, then, 
being by that time a good Jeffersonian, Brackenridge added, so as not to 
make trouble, on the “contracts” clause, that “our constitutions use[d] 
the phrase ex post facto law, or law impairing contracts”; but that “they 
mean|t] no more than to specify under the idea of impairing contracts, 
a kind of ex post facto law, which was embraced under the general term 
ex post facto.”™ 

Besides the foregoing materials, there is a letter of Thomas Jefferson’s, 
from 1813, which, in a queer way, also provides evidence upon the point 
in question. Jefferson, of course, was getting old by that time, and seems 
to have begun to forget in the queer, inverted way that old men do, with 
the result about to be noted. It appears from his letter, which was written 


579 Annals Cong. 2577-79 (1799). 
58 2 Stat. 19 (1800-13). 6 5 Binney (Pa.) 355 (1812). 
59 12 Annals Cong. 551 (1803). * Thid., at 370. 
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to one Isaac M’Pherson, that a certain Evans had had a patent for some 
machinery. The term of the patent ran out, and Evans applied for a re- 
newal. Congress, however, at first declined to grant the renewal and, then, 
after a rather long interval, did so. In the meantime, Jefferson’s corres- 
pondent had built one of the machines which the patent would have 
covered, had there been any patent when he built it; but because there 
was none, he counted upon being able to use his machine royalty-free. 
When Evan’s patent was renewed, Congress, however, made its renewal 
retroactive to the date of the termination of Evan’s initial patent; and 
M’Pherson, in consequence, was obliged to pay royalties to Evans, con- 
trary to his expectations. He thought this very unjust, and Jefferson 
agreed with him. “Every man,” said Jefferson, “should be protected in his 
lawful acts, and be certain that no ex post fact law shall punish or en- 
damage him for them. [And a man was] endamaged,”’ Jefferson thought, 
“if [he was] forbidden to use a machine lawfully erected at considerable 
expense, unless he w[ould] pay a new and unexpected price for it.” The 
action of Congress, Jefferson therefore considered unwarranted. And re- 
flecting upon this fact, he added the following comment: ‘“The sentiment 
that ex post facto laws are against natural right, is so strong in the United 
States, that few if any of the state constitutions have failed to proscribe 
them. The federal constitution; indeed, interdicts them in criminal cases 
only; but they are equally unjust in civil as in criminal cases, and the 
omission of a caution which would have been right, can not justify the 
doing what is wrong.” It seems evident, from this comment, that Jeffer- 
son, then an aged man, had forgotten, when he wrote his letter, the then 
relatively recent facts about the content of the Constitution, and what 
had happened to it; but he had, it appears, no doubt at all about the more 
ancient fact, which he had undoubtedly known from his early manhood, 
that “ex post facto Laws” were not limited to criminal cases only.” 

It remains to be added that the true basis of the decision in Calder v. 
Bull was apparently soon forgotten. For, within thirty years, a younger 
Justice of the Supreme Court, as already intimated, was laboring hard to 
prove that his predecessors, in the Calder case, had made, what he seems 
to have supposed, was an error. The Justice in question was William 
Johnson, of South Carolina. In Ogden v. Saunders,®* in 1827, and, again, in 
Satterlee v. Matthewson,* in 1829, he sought to persuade the Court to re- 
pudiate the view that the “‘ex-post-facto” clauses of the Constitution refer 


® 6 The Writings of Thomas Jefferson 175-76 (Washington’s ed., 1861). 
*3 12 Wheat. (U.S.) 213, 286 (1827). 64 2 Pet. (U.S.) 380, 416 (1829). 
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to criminal statutes only. This was necessary, he said, to cover the case of 
contracts “erected” by a state, on the basis of past acts which had not 
given rise to a contract when the acts had been done. In a memorandum 
attached to the Satterlee case, Johnson, therefore, dissected the reasons, 
one by one, which had been given by the majority Justices in the Calder 
case, for the position they had therein taken. There can be no doubt that 
he proved those reasons to be imaginary. And he also showed that an 
interpretation of the “ex-post-facto” clauses, and certainly of that which 
applied to Congress, was in no way necessary to the decision. The 
“error” of the case has, nevertheless, persisted; and the “ex-post-facto” 
clauses, at the present day, are completely meaningless, except for a pur- 
pose for which they were hardly needed. 


$5 2 Pet. (U.S.) 681 (1st ed., 1829). 
















THE NEW SHERMAN ACT: A POSITIVE 
INSTRUMENT OF PROGRESS* 


EuGENE V. Rostowt 


I 


HE issue of competition and monopoly is fundamental to the de- 

velopment of legal machinery for the effective and progressive 

control of the national economy. Competition is not a cure-all for 
our economic ills. But measures to increase the degree of competition in 
the organization of economic life are important items in the tool-bag of 
techniques with which we can reasonably hope to control our economic 
destiny. The amount of competition we achieve in industrial organization 
will have a good deal to do with our success in reaching the basic goals of 
the Employment Act of 1946—high and sustained levels of productive 
employment in a free society. 

The organization of industry and commerce is a matter of central con- 
sequence to national policy in at least four basic particulars. 

First of all, the degree of monopoly in the business structure is impor- 
tant in relation to the simple problems of economic welfare—whether goods 
and services cost more than they might, and whether resources and income 
are being allocated and used in ways which correspond to the preferences 
of the community." Factors of competition as against monopoly are of di- 
rect, though not exclusive importance in determining the rate of techno- 
logical progress and the rate at which cheaper methods of production are 
introduced. 

It is often assumed that monopoly is the consequence of modern tech- 
nology, and therefore that a restoration of competitive conditions would 
involve giving up the advantages of large scale industrial operations. 
Nothing could be further from the truth. The unit of technological effi- 
ciency in modern economic life is the factory, not the firm. Most of the 
huge combinations of modern business grew in order to achieve the profits 
of market position, or to provide bankers with new issues to float, not to 


* This article is in considerable part taken from “A National Policy for the Oil Industry,” 
soon to be published by the Yale University Press. 


t Professor of Law, Yale University. 


* The general literature has become formidable. It is marshalled in Chamberlin, Theory of 
Monopolistic Competition (sth ed., 1946), with supplemental bibliography 56 Q.J. Econ., 
Part 1, at 160 (1941); Burns, The Decline of Competition (1936). 
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exploit the technological advantages of scale.* There is a great deal of evi- 
dence, in fact, that on the whole Big Business is less efficient, less pro- 
gressive technically, and relatively less profitable than smaller business.’ 
A program designed to increase the competitive character of business 
would not in any sense represent a turning back to the horse and buggy 
days in technology and business organization. On the contrary, such a 
program has much to offer in helping to eliminate the wastes, the non-use 
of capacity, and the restrictionism of monopolistic industrial organization. 

Secondly, the pattern of industrial organization is to be appraised in 
connection with the trade cycle. The effect of competitive and monopo- 
listic factors on industrial fluctuations is a matter of some controversy 
among economists.‘ But all parties to the debate agree that the organiza- 


* The history of corporations is the best evidence of the motivation for their growth. In 
instance after instance the motive for growth appears to have been the quest for monopoly 
power, not the technological advantages of scale. The formation of the Sugar Trust in the 
eighties, for example, involved the amalgamation of seventeen refining companies, owning 
twenty out of twenty-six American refineries, representing 78 per cent of refining capacity. 
The companies subject to the amalgamation were capitalized at $6,000,000 at the time of 
their union; the combination was capitalized at $50,000,000. One result of the combination 
was the destruction of refineries, as well as price increases. Trade Association Survey, TNEC 
Monograph No. 18, at 106 ff. (1941); People v. North River Sugar Co., 121 N.Y. 582, 24 N.E. 
834 (1890); United States v. E. C. Knight Co., 156 U.S. 1 (1895). 

Similarly, in the steel industry the component parts of the United States Steel Corpora- 
tion were purchased at inflated prices in ancitipation of the profits of combination, “upon a 
scale that was huge and in a manner that was wild.” United States v. United States Steel 
Corp., 223 Fed. 55, 167 (D.C. N.J., 1915), aff’d 251 U.S. 417 (1920). Judge Woolley’s con- 
clusion—and his analysis was specifically approved by the Surpeme Court, 251 U.S. 417, 442— 
was that “combinations were created by acquiring competing producing concerns at figures not 
based upon their physical or their business values, as independent and separate producers, 
but upon their values in combination: that is, upon their values as manufacturing plants and 
business concerns with competition eliminated. In many instances, capital stock was issued 
for amounts vastly in excess of the values of the properties purchased, thereby capitalizing 
the anticipated fruits of combination. The control acquired over the branches of the industry 
to which the combination particularly related measured by the amount of production, ex- 
tended in some instances from 80 per cent to 95 per cent of the entire output of the country, 
resulting in the immediate increase of prices, in some cases double and in others treble what 
they were before, yielding large dividends upon greatly inflated capital.” United States v. 
United States Steel Corp., 223 Fed. 55, 167 (D.C. N.J., 1915). 

Comparable experience can be advanced in many other industries. See, e.g., The New 
England Investigation, 27 I.C.C. 560, 578 ff. (1913), for an account of the building up of the 
New Haven Railroad system, involving an increase of its capitalization by $3 24,000,000 during 
nine years by financial methods which the ICC characterized as “wasteful in the extreme.” 
Ibid., at 592; United States Bureau of Corporations, The International Harvester Co. 1-18, 
c. 2-4 (1913). 


3 Relative Efficiency of Large, Medium Sized and Small Business, TNEC Monograph No. 


13 (1941); see Crum, Corporate Size and Earning Power (1939); Steindl, Small and Big Busi- 
ness (1945). 


4 Lange, Price Flexibility and Employment (1944); Lerner, The Economics of Control 
(1944); Neal, Industrial Concentration and Price Inflexibility (1942); Bissell, Prices, Costs and 
Investment, 31 Am. Econ. Rev. Supp. 200 (1941); Boulding, In Defense of Monopoly, 59 Q.J. 
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tion of industry is one of the central problems of trade-cycle theory and 
policy. Policy towards competition is not one of the direct tools of govern- 
ment for controlling industrial fluctuations, in the sense in which mone- 
tary policy, the national budget, taxation, and direct investment can be 
used to influence the level of the national income. Full employment can be 
achieved in a monopolistic as well as in a competitive economy. Nonethe- 
less, the degree of monopoly in the business structure can go far to deter- 
mine the success of governmental policy towards depression or inflation. 
There is every reason to suppose, for example, that the monopolistic prac- 
tices sponsored by N.R.A. helped in 1933 and 1934 to choke off a recovery 
initiated by deficit spending for public works. And the “Recession” of 
1937 appears to have been caused almost equally by inept and mistaken 
government monetary and fiscal policy, and by monopolistic wage in- 
creases, weakening incentives to invest. 

My own conclusion, though the issue will not be canvassed here in de- 
tail, is that a more competitive organization of business should help to 
make the swings of the trade cycle less severe, to enlarge the number of 
private investment opportunities and greatly to facilitate the central 
economic task of modern government—the task of trade-cycle control. 
A competitive economy should be more responsive than a monopolistic 
one to government programs designed to maintain and expand the level of 
national income. A greater degree of competition in industrial organiza- 
tion should reduce the burden of economic enterprise falling on govern- 
ment. 

In the third place, and perhaps most important of all, industrial or- 
ganization has sociological and political results. One of the major prob- 
lems requiring a social decision in our time is whether we could achieve a 
wider dispersal of power and opportunity, and a broader base for the class 
structure of our society, by a more competitive organization of industry 
and trade, in smaller and more independent units. 


Econ. 524 (1945), and Comments, 60 Q.J. Econ. 612, 615, 619 (1946); Edwards, The Relation 
of Price Policy to Fluctuations of Investment, 28 Am. Econ. Rev. Supp. 56 (1938); Hansen, 
Price Flexibility and Full Employment of Resources, in National Resources Comm., The Struc- 
ture of the American Economy, Part 2, at 27 (1940); Harrod, Imperfect Competition and the 
Trade Cycle, 18 Rev. Econ. Stat. 84 (1936); Lavington, Monopoly and Business Stability, 
6 Economica 135 (1926); Mason, Price Policies and Full Employment, in 1 Friedrich and 
Mason, Public Policy, at 25 (1940); Mason, Price Inflexibility, 20 Rev. Econ. Stat. 53 (1938); 
Simons, Economic Stability and Antitrust Policy, 11 Univ. Chi. L. Rev. 338 (1944); W ; 
venpely Prices and Depression, in Explorations in Economics, Notes and Essays in Honor of 

F. W. Taussig, at 346 (1936). For another view, see De Haas, Economie Peace through 


Private Agreements, 22 Harv. Bus. Rev. 139 (1943); Schumpeter, Capitalism, Socialism and 
Democracy c. 8 (1942). 
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The extent of competition in the organization of industry will help to 
determine whether we remain a community long capable of social and 
political democracy. It should be easier to achieve the values of democracy 
in a society where economic power and social status are more widely dis- 
tributed, and less concentrated, than in the United States today. 

We live in a community in which power and authority are dispersed. 
The capacity to make far reaching decisions of social and economic policy 
—freedom, or sovereignty, if you wish—is shared by many social groups, 
not concentrated in the state, or any other single social body or agency. 
The division of power is not equal nor equitable, and there is plenty of 
room for improvement in the way in which it is distributed. Nonetheless 
the vital thing is that there is an extensive dispersal of authority, and a 
good deal of flexibility and movement in the pattern of its dispersal. For 
some purposes, the national government has final power; for others, state 
and local governments. Each operates through jealous and independent 
subdivisions, in an infinite series of checks and balances. The powers of 
government, however, are limited. There are areas of decision beyond the 
direct reach of government. There, ultimate power is exercised by corpora- 
tions and trade unions, farmers and their organizations, trade associa- 
tions, individual businessmen, and people of wealth and influence, by 
churches, universities, schools, clubs, and a variety of aggregations and 
knots of authority which throughout the society either make decisions or 
influence the way in which they are made. 

Federalism, the separation of Church and State, capitalism, the anti- 
trust tradition, the separation of powers—all the main slogans of our 
political and social life betray the same jealous preoccupation with the 
problem of power, and the same healthy suspicion of government or any 
other overwhelming concentration of authority. We are anarchists by 
inheritance, willing to concede to Caesar only as much power as circum- 
stances may require. 

It is an altogether healthy inheritance. A wide dispersal of authority 
among autonomous groups is the most important condition of democratic 
life. In such a society the risk of tyranny is small. There are other dangers 
—inefficiency, confusion of purpose, slowness to become aware of danger. 
But it would be almost impossible for a dictator to assemble enough power 
to dominate a community organized on this principle. 

Pluralism in this sense—a wide sharing of power among the many insti- 
tutions of a free society—is the central problem and the chief goal of our 
public policy as a whole. There is nothing fixed or static about the division 
of authority which is appropriate to the achievement of democratic 
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values. Great changes and shifts are constantly taking place, and should 
continue to do so. The effective increase in the power of trade unions since 
1900, for example, has tended to redress the balance in our social order, 
and make America less exclusively a society of businessmen and business 
values. And certainly the economic influence of the national government 
has radically increased during the same period, under the impact of two 
wars and a great depression. A modern democratic government must have 
sufficient power to see to it that the economy is operating at high levels 
of employment and production. Even the most pluralist of free societies is 
not automatic or self-operating, and never was. If a democratic govern- 
ment wishes to survive an election, it cannot avoid its primary job of keep- 
ing things going—the job of over-all planning and economic control, to 
use the fighting words of political controversy. 

But “full employment” as such is not a sufficient nor an accurate slogan 
for planning policy. It is an indispensable part of a democratic social pro- 
gram, but not the whole of it. It is no longer possible to doubt that govern- 
ments can secure full employment. Germany and the Soviet Union have 
had full employment within their patterns of social organization. The 
British, the French, and ourselves all had full employment too, during 
the two wars and at intervals between them. So did Sweden, Australia, 
New Zealand, Denmark, and other democratic communities. And, like 
every other inflation in human history, war-time increases in the quantity 
of money have pushed all the post-war economic systems off to a flying 
start of full employment—indeed of labor shortage. The problem is not 
full employment alone, but how to assure employment without imperiling 
the economic and social basis of freedom. We want our economy to provide 
men with the jobs, goods, and services they prefer; and we want the econo- 
my to be organized in ways which maintain the pattern of dispersed and 
limited power and thus increase our chances to achieve the values of 
political and social democracy. 

It may be that democratic social values can be sought in societies where 
authority is concentrated. Certainly a society can be considerably less 
anarchic than the United States today without losing its chance of free- 
dom. There is a lively academic controversy in full flower as to whether a 
truly socialist state can be democratic. 

Those on one side of the argument contend that if the state owned the 
means of production, and the essential public facilities, we should be in the 
position of having everyone work for the same employer. By that fact, 
they argue, we shall have ceased to be free: economic dependence on the 
state, and its complete economic power, would give it irresistible political 
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and social control. If the federal government were the only employer of 
labor in the United States, a poor fellow who had gotten into the bad 
graces of the Dies Committee or its equivalent could never get a job. No 
federal official would dare take the risk of hiring him. The problem is by 
no means uniquely one for governments. It exists wherever concentrated 
power exists. The concentration of political power in a single party, or of 
economic power in a small group of great corporations, has like con- 
sequences. In the days before the Wagner Act, to take an instance, it 
wasn’t easy for a union organizer to work, or even to live, in a company 
town in Pennsylvania or West Virginia. 

The other side in the argument contends that even if the state were the 
sole employer of labor, the secret ballot would protect the people against 
tyranny, and the bureaucrats would be voted out if they became offensive 
or ineffective. 

One may make two observations about the debate. The first is that we 
have not so far seen universal power concentrated in the state, or any 
other body, without imperiling individual freedom. Whatever the other 
virtues of the Soviet system, it is not easy on dissenters. Nor do oligarchies 
of wealth or family seem more appealing. Whether in Japan, Czarist Rus- 
sia, or in some of the commercial, military, or religious states, they have 
had the same general character. 

There is a theoretical case for the possibility of democratic socialism. 
And there is as well a good practical case for a great deal more socialism in 
western life without enlarging the risk of tyranny. Nonetheless, the 
chances of democracy are less in a society in proportion to the concentra- 
tion of power within it. There is less opportunity for tyranny in a pluralist 
community than in a totalitarian one. As Professor Morris Cohen has re- 
marked, ‘“‘a government of limited powers, which cannot indoctrinate all 
its citizens with its dogmas and does not make all of its citizens directly 
dependent on it for their daily bread, cannot possibly be so dangerous to 
free thought and to all the achievements of art and science which depend 
on free thought. In view of the inherent uncertainty of all human arrange- 
ments, can we afford the risk of putting all our eggs into one basket and 
depending on one central government to exercise unlimited power? History 
does not show any example of genuine intellectual progress under a regime 
of absolute power. We must allow for variation and research, so that the 
existing good may not prevent the better from coming into being.” 

The second thing to be said about the controversy over the possibility 
of democratic socialism is that in the United States we do not need to come 

5 Cohen, Faith of a Liberal 106 (1946). 
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to any conclusion about it. Our economy was not destroyed by the war, 
nor are our capitalists in jail as collaborators. We do not face the problems 
or the pressures which are transforming the economic life of Czecho- 
slovakia, Italy, Austria, or, ina different degree, France and England. The 
ultimate fact about our economy is that it can work. It can be directed in 
ways which meet the imperative demand for high and stable levels of em- 
ployment, and steady increases in the general standard of living, without 
fundamental change in its social character. Our experience, and the devel- 
opment of economic thought during the last thirty years, have hammered 
out a substantial body of agreed ideas on how the state can manage the 
economy of a capitalist democracy without the society ceasing to be either 
capitalist or democratic. If this proposition is a realistic one—and I be- 
lieve that it is—then there is little need to consider the difficult, strenuous, 
and very expensive alternative of revolutionary change. 

If we can achieve reasonable success in offsetting monopolistic combina- 
tions in our economy, it will provide a considerable dispersal of economic 
power and opportunity—a greater dispersal and mobility than we have 
seen, at any rate, in any other economic system. This quality is the great- 
est social virtue of capitalism. For all the profound evils, injustices, and 
wastes of our economic life, the choice between working to reform it and 
working for its revolutionary change is not a difficult one. The possibilities 
of effective reform are far greater than the possibilities of successful social 
revolution; the risk and costs are far less, the potential gains far greater. 

Viewing the problem of industrial organization in its context of social 
policy as a whole, this much can be said: that monopolistic concentration 
would make direct state controls and the ultimate socialization of indus- 
try far more likely than a regime of competitive smaller business. Concen- 
tration works towards enlarging the necessary direct economic control 
functions of government, and narrowing the permissible scope of private 
enterprise. In our society monopoly is bound in the end to be regulated or 
reorganized; government can safely allow it far less freedom than com- 
petitive business. Men like Professors Mises and Hayek, and their fol- 
lowers, who fear and distrust the modern state, should especially favor 
measures to increase the importance of competitive influences in the or- 
ganization of industry. 

The question of monopoly in business has another side—its impact on 
labor, and on the division of the national income between wage earners 
and other participants in the productive process. It is a textbook truism 
that elements of monopoly in the structure of the market for a commodity 
permit the sellers of the commodity to exploit labor, if it is less monopo- 
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listically organized than those who hire labor.’ The cumulative influence 
of business monopoly is thus to push trade unions into more and more 
comprehensive patterns of monopolistic effectiveness. 

A greater degree of competition in industrial organization is therefore 
an indispensable part of the economic policy which in our present state of 
- knowledge offers our society its safest chance of meeting the universal de- 
mand for full employment and economic security, without ceasing to be 
free. 

Il 

The practical effects of the Sherman Act have always been underrated. 
Because of the futility and confusion of so much antitrust doctrine, we 
have tended to regard the Sherman Act as a dead letter in American 
economic life. Actually it has been an important negative factor inhibiting 
a good many forms of business policy, even in the period of its greatest 
weakness before the Supreme Court. On the whole, it has helped to pre- 
vent in American business many of the extreme forms of monopolistic re- 
striction which characterize German, French, and British industry. It 
deserves a good deal of the credit for the high productivity and techno- 
logical drive of many American industries. 

With revolutionary speed, however, the doctrine of the Sherman Act 
has lately been transformed. For the first time since the Supreme Court 
began to whittle away at it more than fifty years ago, the Sherman Act 
offers an effective and promising foundation for a program of industrial 
reform. Recent decisions have given the Department of Justice its greatest 
opportunity since the act was passed to seek the enforcement of the law 
on a grand scale, and in ways which might produce not piddling changes in 
the detail of trade practice, but long strides towards the great social pur- 
poses of the statute. If the promise of the recent cases is fulfilled, the act 
should become a simplified instrument of economic policy, fully adequate 
to the needs of our time.’ 

Ten years ago Professor Edward S. Mason quite accurately concluded 
that the conceptions of monopoly in law and economics were different, and 
were growing more different.* In law, he said, monopoly meant not con- 
trol of the market but restraint of individual behavior.’ The emphasis was 


* Robinson, The Economics of Imperfect Competition, b. 8 (1933). 


7 See Professor Levi’s valuable article, The Antitrust Laws and Monopoly, 14 Univ. Chi. L. 
Rev. 153 (1947); Comment, 49 Yale L.J. 284 (1939). 


* Mason, Monopoly in Law and Economics, 47 Yale L. J. 34 (1937). 


» “The prohibition was suggested by the trusts, the objection to which, as every one knows, 
was not the union of former competitors, but the sinister power exercised or supposed to be 
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on freedom of contract, not freedom of competition. For economists, on 
the other hand, the term monopoly was coming more and more to have an 
analytical rather than a normative meaning. It referred to the body of 
ideas about the determination of price and output, and the expected forms 
of trade practice, in markets dominated by a few sellers, or a few buyers, 
each capable of influencing market price by reason of its size. 

Today, however, Professor Mason’s conclusion is no longer tenable. 
Market control is now a far more important theme in Sherman Act cases 
than handicaps upon an individual’s power to do business. The old pre- 
occupation of the judges with evidence of business tactics they regarded 
as ruthless, predatory, and immoral has all but disappeared. We have 
come a long way towards assimilating the legal to the economic concep- 
tion of monopoly. We are close to the point of regarding as illegal the kind 
of economic power which the economist regards as monopolistic. 


Ill 


The idea of monopoly under Section 2 of the statute has the great ad- 
vantage of neglect. It has been considered separately from Section 1 in 
very few cases, none of which would stand in the way of a redefinition of 
the term in the light of our present view of the monopoly problem. 

We have learned a good deal about monopoly since the initial dissolu- 
tion cases in 1911." The word had been given two simple connotations: 
cases in which there is only one seller of a commodity or service; and cases 
in which one or a small number of persons have the power to exclude 
competition. But the word “monopolize” in Section 2 of the Sherman Act 
is not narrowly limited to these two cases. Freedom of entry of new firms 
into a field is the key to the economists’ distinction between competitive 
and monopolistic markets: clearly, the entry of new firms governs the 
total number of firms. Monopolistic markets are those of a single seller, 
or of a few sellers; and the crucial element of their monopolistic power 
is a degree of control over the prices they charge. Competitive markets 
are those of many sellers, no one of whom sells an appreciable fraction of 


exercised by the combination in keeping rivals out of the business and ruining those who were 
already in.” Holmes, J., dissenting in Northern Securities Co. v. United States, 193 U.S. 197, 
405 (1904). The great Holmes’ view on Sherman Act questions were violent. “I don’t disguise 
my belief,” he wrote to Pollock, “that the Sherman Act is a humbug based on economic ignor- 
ance and incompetence.” 1 Holmes-Pollock Letters 163 (1941). 


© Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911); United States v. 
American Tobacco Co., 221 U.S. 106 (1911). 
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the total supply of the commodity or service on the market," and no one 
of whom has any discretion as to the price he receives. 

Monopoly power is a matter of degree. The extent of the monopolist’s 
control over the prices he charges depends on the availability of substi- 
tutes, the nature and elasticity of the demand for his product, the extent 
to which his product is differentiated in public mind from that of alter- 
native suppliers, and other factors. Nonetheless, he has a measure of dis- 
cretion as to the price he charges, while the seller in a perfectly competi- 
tive market has no choice but to adapt himself to the market price, as best 
he may in terms of his internal cost conditions. Both the perfect monopo- 
list and the seller in markets where there are few rivals operate in a differ- 
ent economic environment than that of perfect competition. The entry of 
new firms is at least more difficult and expensive, and therefore the pres- 
sure towards a competitive equilibrium is correspondingly reduced. In 
such circumstances the individual seller naturally does everything he can 
to increase the degree of his insulation against competitive forces, and 
therefore the extent of his control over his own price policy. 

Substantial deterrents upon the entry of new firms is one of the signifi- 
cant hallmarks of monopoly, in economics and at law. But restrictions on 
the entry of competitors are evidence of monopoly, not monopoly itself. 
The new judicial view of monopoly is likely to embrace many market situ- 
ations in which effective control of price policy is vested in a small num- 
ber of large sellers, whether or not those sellers overtly conspire together, 
and whether or not they act to limit the freedom of others to enter the 
field. Entry can be deterred, after all, as effectively by the size and en- 
trenched power of existing firms as by the threat of economic warfare. 

The Supreme Court is on the threshold of recognizing what the econo- 
mists call monopolistic competition as the offense of monopoly under 
Section 2 of the Sherman Act. Monopolistic competition is not uniformly 
defined by the economists. It is used here to embrace a wide range of mar- 
ket situations in which a small number of large sellers produce the decisive 
share of market supply. The definition would include the parallel situa- 
tions where a small number of concerns have determining market influence 
by reason of their position as buyers. Such sellers are conscious in every 

* Chamberlin, op. cit. supra note 1, at c. 3-6; Sweezy, Demand under Conditions of Oli- 
gopoly, 47 J. Pol. Econ. 568 (1939); Machlup, Marginal Analysis and Empirical Research, 34 
Am. Econ. Rev. 519 (1946); Machlup, Practical Significance of the Theory of Monopolistic 
Competition, 29 Am. Econ. Rev. 227 (1939); Competition and Monopoly in American In- 
dustry, TNEC Monograph No. 21 (1941); Price Behavior and Business Policy, TNEC Mono- 
graph No. 1 (1940), especially Part 1, c. 3, and Parts 2 and 3; Fly, Observations on the Anti- 


Trust Laws, Economic Theory and the Sugar Institute Decisions: I, 45 Yale L. J. 1339, 
1340-51 (1936). 
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phase of their market policy of the fact that what they do will have an 
effect on the market as a whole. Their output is a significant share of total 
supply. If they produce more, it can be sold only at a sacrifice of price. 
If they alter their policy as to price or output, they know that their rivals 
will follow suit. A price cut therefore can rarely change any seller’s share 
of the market. It can only lead to a decline in the profits of all sellers, un- 
less the elasticity of demand is considerable—and monopolistic sellers 
habitually underestimate the elasticity of demand for their products. 
Fear of spoiling the market is therefore a deep-seated and characteristic 
quality of many markets dominated by a few large firms. Price competi- 
tion is regarded as “‘chiselling,” a ‘“‘cutthroat”’ activity, decidedly unethi- 
cal and probably vaguely criminal as well. Such interests and attitudes 
inhibit price competition more effectively than collusion or conspiracy, 
and they color every aspect of price and production policy. 

The economic power inherent in the position of a few large sellers deal- 
ing in the major part of the supply coming into a market, and an under- 
standing of their common interest in parallel action, is now regarded by 
the Court as sufficient to explain many aspects of their behavior—price 
leadership, fear of spoiling the market, product differentiation, reliance 
on competitive advertising rather than price competition, and so on. And 
such a showing of market power is evidence also that they have powers of 
price control, and the power to deter or limit the entry of competitors, on 
which a case under Section 1 and Section 2 of the Sherman Act may 
depend. 

Two recent cases, against the background of the last ten years of the 
Sherman Act in the Supreme Court, mark the new birth of Section 2. The 
seeds of the doctrine appear in Judge Learned Hand’s remarkable opinion 
in the Ajuminum case; American Tobacco Company v. United States," 
which explicitly approves and supports Judge Hand’s opinion, in some 
respects carried it into new grounds. 

In the Aluminum case Judge Hand finally interred and reversed the old 
dictum that size is not an offense under the Sherman Act. Size, he con- 
cluded, was not only evidence of violation, or a potential offense, as in 
Mr. Justice Cardozo’s conciliatory formula of the Swift case;" it was the 
essence of the offense. Size, meaning market control, was what competi- 
tion and monopoly were about. All other aspects of the case were sub- 


™ United States v. Aluminum Co., 148 F. 2d 416 (C.C.A. 2d, 1945), noted in 54 Yale L. J. 
860 (1945). 


3 328 U.S. 781 (1946). 
™ United States v. Swift & Co., 286 U.S. 106, 116 (1932). 
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ordinated to the central and decisive fact that the Aluminum Company of 
America, many years after its patents had expired, made, and then fabri- 
cated or sold, over go per cent of the virgin aluminum used in the United 
States. Its arrangements with foreign companies for dividing the world 
markets were further evidence of monopolizing. That it had engaged in 
deplorable tactics to prevent other companies from entering the field 
helped compound the offense. But the case was proved, in Judge Hand’s 
view, by showing the company’s market power. It made over go per cent 
of virgin aluminum, and therefore had monopoly power. “The producer 
of so large a proportion of the supply has complete control within certain 
limits.”*s 

The line of the opinion is marred by dicta which somewhat confuse 
its import. The control of go per cent of supply, Judge Hand said, “‘is 
enough to constitute a monopoly; it is doubtful whether sixty or sixty- 
four per cent would be enough; and certainly thirty-three per cent is 
not.’ 

Judge Hand’s analysis of the percentage of the aluminum ingot market 
controlled by the defendants is perhaps the most important part of the 
case. Alcoa produced go per cent of the virgin aluminum used in the 
United States. Some it fabricated itself, the rest it sold for fabrication to 
manufacturers. Imports and the recovery of scrap or “secondary”’ alumi- 
num constituted the only alternative sources. Both imported and 
secondary aluminum compete with virgin aluminum, and their avail- 
ability sets limits upon Alcoa’s control of price and output. The court in- 
cluded the aluminum which Alcoa fabricated itself as part of “the” com- 
modity being monopolized, on the ground that all fabrications by Alcoa 
tended to reduce pro tanto the demand for ingots, and that Alcoa’s 
manufacturing activities directly affected the market for ingot. On the 
other hand secondary supplies were disregarded, although they too direct- 
ly affected the market for ingot, because the volume of secondary alumi- 
num was over a period of years entirely in the control of Alcoa. 


8 United States v. Aluminum Co., 148 F. 2d 416, 425 (C.C.A. 2d, 1945). 


*6 Thid., at 424. This formula is having an unfortunate effect, being used literally and out 
of context. See Comment, 56 Yale L. J. 77, 95, referring to the use in the Hartford-Empire 
decree of the figure of 65 per cent as a benchmark of monopoly. In that instance, if the ma- 
chines leased by a glass machinery manufacturer produce less than 65 per cent of a particular 
product, a less severe rule for royalty determination is applied. Moreover, in approving the 
sale of the government’s Geneva, Utah, steel plant to the United States Steel Corporation as 
war surplus, the Department of Justice invoked Judge Hand’s analysis of the market power of 
Alcoa as a “rule,” proving that there was no violation of the antitrust laws because the 
Corporation’s steel capacity after acquiring the Geneva plant would be only 32.7 per cent of 
national capacity and only 39 per cent of Far Western capacity. N.Y. Times, p. 1, col. 4 (June 
18, 1946). See Levi, op. cit. supra note 7, at 176-77. 















THE NEW SHERMAN ACT 579 


In the case of a monopoly of any commodity [Judge Hand said], which does not dis- 
appear in use and which can be salvaged, the supply seeking sale at any moment will 
be made up of two components: (1) the part which the putative monopolist can imme- 
diately produce and sell; and (2) the part which has been, or can be, reclaimed out of 
what he has produced and sold in the past. By hypothesis he presently controls the 
first of these components; the second he has controlled in the past, although he no 
longer does. During the period when he did control the second, if he was aware of his 
interest, he was guided, not alone by its effect at that time upon the market, but by 
his knowledge that some part of it was likely to be reclaimed and seek the future 
market. That consideration will to some extent always affect his production until he 
decides to abandon the business, or for some other reason ceases to be concerned with 
the future market. Thus, in the case at bar “Alcoa” always knew that the future supply 
of ingot would be made up in part of what it produced at the time, and, if it was as 
far-sighted as it proclaims itself, that consideration must have had its share in de- 
termining how much to produce. How accurately it could forecast the effect of present 
production upon the future market is another matter. Experience, no doubt, would 
help; but it makes no difference that it had to guess; it is enough that it had an in- 
ducement to make the best guess it could and that it would regulate that part of the 
future supply, so far as it should turn out to have guessed right. The competition of 
“secondary” must therefore be disregarded, as soon as we consider the position of 
“Alcoa” over a period of years; it was as much within “Alcoa’s” control as was the 
production of the “virgin” from which it had been derived.” 


Judge Hand’s argument is unmistakable. One of the purposes of the 
Sherman Act, Judge Hand wrote, “was to perpetuate and preserve, for 
its own sake and in spite of possible cost, an organization of industry in 
small units which can effectively compete with each other.’’** The develop- 
ment of the statute has made it entirely clear that certain types of con- 
tracts and combinations, creating power over price, are completely out- 
lawed. “It would be absurd to condemn such contracts unconditionally, 
and not to extend the condemnation to monopolies; for the contracts are 
only steps toward that entire control which monopoly confers: they are 
really partial monopolies.”*® The offense of monopolizing under Section 2 
of the act thus includes the acquisition or retention of effective market 
control. Monopoly power has boundaries; at all times it confronts com- 
petition which limits price—the competition of imported supplies, 
of alternative commodities, of producers who may be attracted 
into the market by a sufficiently high level of prices. Nonetheless 
the existence of market control will suffice to prove a case under Section 2, 
Judge Hand said, unless it can be shown that monopoly power was in- 
evitable, or was “thrust upon” the monopolist. No predatory or illegal 
tactics need be shown, and no specific evidence of “intent.” The court will 

7 United States v. Aluminum Co., 148 F. 2d 416, 425 (C.C.A. 2d, 1945). 

*8 Tbid., at 429. 19 Thid., at 428. 
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assume that the monopolist knows what he is doing, and is not sleep-walk- 
ing. The dicta of the Steel case, and of United States v. International Har- 
vester Co., were disapproved.” Judge Hand’s opinion is a practical and 
feasible restatement of the conception of monopoly, giving the law new 
and far-reaching scope. 

This essentially economic approach to the problem of the Sherman Act, 
which promises drastically to shorten and simplify antitrust trials, is ad- 
vanced much closer to the problems of many large industries by the 
Tobacco Company case. The defendants in the litigation—a criminal pro- 
ceeding in four counts under both Section 1 and Section 2 of the Sherman 
Act—were the three great companies which together sell something like 
three-quarters of all the cigarettes sold in the United States, or about four- 
fifths of the standard priced cigarettes, as well as a large volume of other 
tobacco products. These three companies are not integrated. They buy 
their raw materials from numerous sellers in tobacco markets scattered 
throughout the growing areas; then they manufacture their products, and 
sell to jobbers, and to a lesser extent to dealers, directly. There is no at- 
tempt at exclusive selling arrangements, but the major companies have 
had identical discount allowances for jobbers and dealers at least since 
1928. The jury found the defendants guilty of conspiring to restrain trade, 
of monopolizing, of attempting to monopolize, and of conspiring to mo- 
nopolize. There was found to be both monopoly and restraint of trade— 
that is, both Section 2 and Section 1 offenses—in the markets for leaf 
tobacco, where the manufacturing companies bought their raw materials, 
and in the market for cigarettes. The three big companies used the eco- 
nomic power inherent in their size, the jury found, to buy cheap and to 
sell dear, and to keep independent competition in the industry to a con- 
trolled minimum. 

Two of the three big cigarette companies were descendants of the 
American Tobacco Company ordered dissolved by the Supreme Court as 
a combination in restraint of trade and a monopoly in 1911. Each of the 
three big companies made between 20 per cent and 30 per cent of American 
cigarettes—the percentages varied each year as between the three. In 
1931, the three companies between them made go per cent of the small 
cigarettes produced in the United States, and in 1939, 68 per cent. The 
percentage of major company production fell during this period, although 
their absolute production as a group increased. The major company out- 
put did not increase as fast as total supply. There were six small com- 


* Tbid., at 430; United States v. United States Steel Corp., 251 U.S. 417 (1920); United 
States v. International Harvester Co., 274 U.S. 693 (1927). 
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panies, three of which produced only ten cent brands of cigarettes. These 
smaller competitors increased their production and their share of the mar- 
ket throughout the depression and post-depression period. 

In the country auctions at which leaf tobacco is sold, the major com- 
panies in effect chilled the bidding. Their representatives would bid only 
if all three companies were represented. They were under common instruc- 
tions as to the top limit of their bidding, and as to the fraction of the sup- 
ply they needed. Each would bid against the others up to the maximum, 
to make certain that all were on an equal footing so far as the cost of raw 
materials was concerned. The companies in effect further eliminated com- 
petition in buying by specializing in certain grades of tobaccos in which 
the others would be less interested. The sellers preferred to sell to manu- 
facturers rather than to speculators, since the manufacturers could usually 
pay somewhat more for the crop. Thus the auctions were in large part 
ritualistic, for the Big Three had determined in advance the price that 
would prevail and the division of the supply between the buyers. They 
had also established a “substantially impregnable defence,” Mr. Justice 
Burton said, against the entry of competition at their expense. 

There was practically no overt evidence of combination or conspiracy 
in developing this price policy. The jury inferred such an understanding 
on the part of the big companies out of their continued course of action. 
Actually, the responses of the major companies to the leaf market did not 
require agreement to be effective. They represented the kind of parallel 
action which a minimal concern for self-interest would invariably dictate 
under the circumstances of the tobacco market. The Big Three had 
nothing to gain and everything to lose by bidding against each other. 
Each knew that what he did would influence the conduct of the others. 
Therefore, by agreement or by dumb show, the representatives of the Big 
Three bought at auctions in such a way, the Court found, as to dominate 
the price and divide the supply according to their wishes. It would have 
been difficult if not impossible for the companies making three-fourths of 
American cigarettes not to dominate price in a market where they were the 
chief buyers, and the sellers consisted of thousands of unorganized 
farmers, who had to sell at whatever the market would bring. 

In the cigarette market the Court similarly found that the Big Three 
had the power to control prices and to restrict the entry and development 
of competing firms. Between 1928 and the date of the proceedings, there 
had been seven changes in the identical list prices and discounts at which 
the Big Three sold cigarettes. In each case the change had been announced 

* American Tobacco Co. v. United States, 328 U.S. 781, 800 (1946). 
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by Reynolds and immediately followed by the other two companies. Ar- 
rangements were made to have all price changes simultaneous in effective 
date. In 1931, Reynolds raised its list price from $6.40 to $6.85 a thousand. 
This increase, taking place at the depth of the depression, as the demand 
for cigarettes and other commodities declined with the fall in national in- 
come, was in itself an extraordinary assertion of market power. Reynolds 
said that the purpose of the increase was “‘to express our own courage for 
the future and our own confidence in our industry.’”’” The President of the 
American Tobacco Company, however, explained that the increase was 
made in order to give the companies ‘‘the opportunity of making some 
money.’’?? The other two big companies followed Reynolds. If they refused 
to follow, Reynolds would inevitably have reversed its course, so they 
would have gained nothing from refusing to follow. On the other hand, if 
they followed Reynolds’ price lead, they would share the potential profits 
of the experiment generally with Reynolds, or at worst would lose no more 
than the price leader. As the spokesman for Liggett & Myers rather naive- 
ly put it, his company thought the price rise was a mistake, but felt that 
unless it followed suit it would have less money than the others to spend 
for advertising, and thus be in a position of competitive disadvantage.” 
The notion of increasing their share of the market by selling more cheaply 
than the other two big companies clearly never occurred to the policy 
makers of Liggett & Myers as a practical course. 

The 1931 price rise promptly resulted in a stiffening of retail prices, and 
a falling off in the volume of all the major sales. The sales of ten-cent cigar- 
rettes increased from 0.28 per cent of the total sales to 22.7 per cent in 
sixteen months. At the same time total production fell slightly more than 
8 per cent, with the Big Three producing 81.4 per cent rather than go.7 per 
cent of the reduced total. Yet the increase in manufacturers’ margins was 
such as to boost profits, despite the falling off in volume, to near-record 
levels in the worst year of the general depression. 

Having discovered empirically that the demand for their product de- 
clined in the face of a price increase, at least during a depression, the mar- 
ket leaders reversed their course, and embarked on a campaign to regain 
the market from the ten-cent cigarettes. In January and February, 1933, 
the wholesale price of the leading brands dropped twice, the final figure of 
$5.50 a thousand being some 14 per cent under the 1931 level of $6.40 a 
thousand. A market war ensued. The Big Three found that they could 
hold their own against the cheaper cigarettes if the price differential were 
no greater than three cents a package at retail, such being the measure of 


= Thid., at 805. 23 Tbid. 24 bid. 
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consumers’ preferences built up by habit, blend, and advertising. When in 
1933 the sales of the ten-cent brands had dropped to about 6 per cent of 
the total, the majors began again to raise their prices, and price increases 
in 1934, 1937, and 1940 brought the list price back to $6.53 a thousand, 
slightly above the point at which Reynolds’ great experiment began in 
1931. 

The merchandising methods used in the course of the price war were 
considered by the Court at considerable length. Big Three salesmen put 
pressure on dealers to sell the major brands at not more than a three-cent 
differential above the ten-cent brands, either by raising the price of the 
cheaper brands or by lowering the price of the major brands. There was 
no evidence that the majors attempted to prevent dealers from carrying 
the cheaper brands, or otherwise to deny them the market. They did not, 
for example, undercut the price of the ten-cent brands, in order to drive 
them off the scene. The policy which they sought to enforce was one of a 
standard price differential of three cents, in their own favor. 

The jury found the defendants guilty on all counts of the information. 
The writ of certiorari limited the issue before the Supreme Court to the 
correctness of the trial judge’s charge under Section 2 of the Sherman Act, 
defining the crime of monopolizing. “Now, the term ‘monopolize’ as used 
in Section 2 of the Sherman Act... .” the trial judge said, “means the 
joint acquisition or maintenance by the members of a conspiracy formed 
for that purpose, of the power to control and dominate interstate trade 
and commerce in a commodity to such an extent that they are able, as a 
group, to exclude actual or potential competitors from the field, accom- 
panied with the intention and purpose to exercise such power.’”* The writ 
specified that appellate review was to be confined “to the question wheth- 
er actual exclusion of competitors is necessary to the crime of monopoliza- 
tion under Section 2 of the Sherman Act.’ The Supreme Court upheld 
the trial court; the power to exclude actual or potential competition, not 
the actual exclusion of actual competitors, is a hallmark of the offense 
prohibited by Section 2. 

In this case, resting on both Section 1 and Section 2, the charge of con- 
spiracy and combination was thoroughly mixed up with the charge of 
monopoly. The trial judge had said to the jury that conspiracy was an 
essential ingredient of the case, and the Supreme Court put in a precau- 
tionary statement to the effect that the case could be regarded as a prece- 
dent “only in conjunction with such a combination or conspiracy.”*’ But 
the necessary combination was shown by “unity of purpose,” without 


% Ibid., at 784-85. *6 Thid., at 784. 27 Tbid., at 798. 
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“formal agreement.” A course of dealings, action taken in concert, the 
result and not the form of combination, were held to be sufficient evidence 
both of combination and of monopoly. A selective review of what the courts 
had said on the subject earlier led Mr. Justice Burton to support the view 
“that the material consideration in determining whether a monopoly 
exists is not that prices are raised and that competition actually is ex- 
cluded but that power exists to raise prices or to exclude competition when 
it is desired to do so.’’** He quoted with approval Judge Noyes’ remarks 
in the circuit court opinion in the Patéen case “that trade and commerce 
are ‘monopolized’ within the meaning of the federal statute, when, as a 
result of efforts to that end, such power is obtained that a few persons 
acting together can control the prices of a commodity moving in inter- 
state commerce. It is not necessary that the power thus obtained should 
be exercised. Its existence is sufficient.’””® And he took the occasion ex- 
pressly to put the imprimatur of Supreme Court approval on Judge 
Learned Hand’s opinion in the Aluminum Company case, in which Judge 
Hand not only held, in an equity suit, that the Aluminum Company had 
violated Section 2 of the Sherman Act, but that the inducement of self- 
interest, within the framework of the defendants’ market position, was 
important evidence of its violation. 

The Tobacco case was one, after all, in which the defendants were held 
guilty on criminal charges—always psychologically more difficult to sus- 
tain than civil proceedings—under Section 2 of the act. There were several 
defendants, not one as in the Aluminum Company case, yet they consti- 
tuted a monopoly. The position of Mr. Justice Clarke in the Reading case, 
and of Judge Noyes in the Patten case have meaning: in law as in econom- 
ics, and despite the dictionary, monopoly is an affair of several sellers, as 
well as of one. Parallel action based on acknowledged self-interest within 
a defined market structure is sufficient evidence of illegal action. Despite 


#8 Thid., at 811. 


* Ibid., quoting from United States v. Patten, 187 Fed. 664, 672 (D.C. N.Y., ror1). It 
should be noted that Judge Noyes went on to emphasize that in his view “the power of con- 
trol amounting to a monopoly must be held by persons acting in concert. No monopoly exists 
when individuals, each acting for himself, own large quantities of a commodity. Under such 
conditions none of the evils of monopoly is present.” Ibid. 

In the Tobacco case, the Supreme Court referred with approval to United States v. Read- 
ing Co., 253 U.S. 26 (1920); Northern Securities Co. v. United States, 193 U.S. 197 (1904), 
and to dicta in United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940), as well as to 
lower court opinions in the Patten case and in United States v. International Harvester 
Co., 214 Fed. 987 (D.C. Minn., 1914). No direct reference was made at this stage of the 
opinion to the supposed leading cases on the meaning of Section 2—Standard Oil Co. of New 
Jersey v. United States, 221 U.S. 1 (1911); United States v. United States Steel Corp., 251 
U.S. 417 (1920); United States v. Swift & Co., 286 U.S. 106 (1932); United States v. Inter- 
national Harvester Co., 274 U.S. 693 (1927). 
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the narrow limits imposed on the case by the writ of certiorari, the Court 
managed to say clearly that the power to control prices or to exclude com- 
petition is the essence of the offense. In the Tobacco case, there were real 
limits upon the monopolists’ capacity to raise the price of cigarettes. The 
Big Three’s price-raising experiment during the depression was far from 
an unmixed success, from their point of view, and it took almost a decade 
before they extricated themselves from the enlarged independent capacity 
their price policy had created. Their wholesale price passed the 1931 point 
only in 1940, and for several years the Big Three had to be content with a 
relatively low—though altogether profitable—price level. In fact the net 
result of their policy was to lose, apparently for good, a considerable share 
of the market, and of their market control, for in 1939 the Big Three sold 
only 68 per cent of American production, as compared with go per cent in 
1931. 

But the Court refused to be confused. The unintelligent exercise of 
monopoly power was no proof that it did not exist, within limits set by the 
market structure and the facts of life. When three companies produce so 
large a percentage of market supply, that fact alone is almost sufficient 
evidence that the statute is violated. Ruthless and predatory behavior 
need not be shown. The actual elimination of small competitors is un- 
necessary. The big tobacco companies, in the final analysis, pursued a 
policy which increased the number of their independent competitors, and, 
on net, strengthened their position. Parallel action, price leadership, a re- 
liance on advertising rather than price competition as a means of inducing 
changes in each seller’s share of the market, and, above all, size—the 
market advantage of a small number of large sellers or buyers—these are 
now key points to be proved in a case of monopoly, or of combination in 
restraint of trade. From such evidence inferences of combination will be 
drawn, if cautious pleaders rely on Section 1 as well as on Section 2. But 
the content of an antitrust case has been enormously limited and simpli- 
fied, under Section 1 as well as Section 2. Painstaking search for scraps of 
evidence with a conspiratorial atmosphere are no longer necessary. There 
need be no parade of small businessmen as witnesses, to testify that they 
have been driven from the trade, and their lives ruined, by the callous 
squeeze of monopolistic pressure. Under the Tobacco case, the economic 
fact of monopoly is very close to being the legal proof of monopoly; de- 
cisive elements are the power to assert a degree of control over price and 
output in the market as a whole; and the power to deter or discourage 
potential competition—even, as Judge Hand said, by embracing “each 
new opportunity as it opened,” and facing “every newcomer with new 
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capacity already geared into a great organization, having the advantage 
of experience, trade connections and the elite of personnel.’”’” 

More than that is implicit in the case. The power to limit or control the 
market opportunity of independent sellers is not a major part of the proof 
required under Section 2. It is, on the contrary, a conclusion derived from 
the central and fundamental fact of monopolistic power over price. For in 
the Tobacco case it was the Big Three’s control over market price which 
gave them the power to limit if not to exclude the independent tobacco 
companies. By raising or lowering their prices together they determined 
the opportunity available to the independent companies. Such powers 
inhere in the few large sellers who between them produce the dominant 
fraction of supply. They are the inevitable economic consequences of size, 
within the structural framework of a market which attaches particular 
strategic importance to certain elements of control, and sets limits upon 
the extent to which prices can safely be raised. The writ of certiorari in the 
Tobacco case was technically limited to the issue of excluding competition; 
but the Supreme Court treated that issue as a subsidiary aspect of 
monopoly power in its broader sense of power over price. 


IV 


Against the background of these two cases, the immediate question is 
whether competitive reorganization under the Sherman Act can now be 
required for the numerous industries which, like the tobacco industry, are 
dominated by a small number of large units. Steel, automobiles, petro- 
leum, non-ferrous metals, chemicals, motion pictures, electrical equip- 
ment—most of the basic areas of the economy are organized along lines 
which broadly resemble the pattern disapproved in the Tobacco case.* 
The Supreme Court did emphasize in the Tobacco case the fact that it was 
one in which charges of combination under Section 1 were linked to those 
of monopolizing under Section 2. However, the major evidence of combi- 
nation in the Tobacco case was inference from parallel action—evidence 
which should not be hard to match in any of a dozen industrial situations. 

The issue of numbers is one which would arise at the outset of any at- 
tempt to invoke the Tobacco case as the basis of a program of simplified 
and streamlined industry-wide antitrust suits. In the Aluminum case Judge 


3° United States v. Aluminum Co., 148 F. 2d 416, 431 (C.C.A. 2d, 1945). 


3 See Levi, op. cit. supra note 7; Competition and Monopoly in American Industry, op. cit. 
supra note 11; Trade Association Survey, op. cit. supra note 2; Hearings on H.R. 2357 before 
Subcommittee No. 3 of the House Committee on the Judiciary, 79th Cong. rst Sess. (1945); 
H.Rep. 1820, 79th Cong. 2d Sess. (1946). 
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Hand had remarked in passing that the control of go per cent of supply in a 
market was monopoly, 64 per cent was doubtful, and 33 per cent was al- 
most surely not monopoly. By means of fairly acrobatic analysis, the 
Aluminum Corporation itself was found to produce more than go per cent 
of the aluminum ingot supply. In the Tobacco case, three companies to- 
gether were found guilty of monopolizing, under circumstances in which 
they produced between 68 per cent and go per cent of effective supply. 
For other industries, the problem of counting will differ. In the automobile 
and the steel industries, of course, and in the motion picture industry, the 
number and relative importance of the large firms falls well within this 
aspect of the Tobacco case precedent. In the oil industry there are about 
twenty large companies, which together refine and sell at wholesale over 
80 per cent of the gasoline supply, under arrangements of market policy 
which reflect the same basic interests, forces, and drives found objection- 
able in the Tobacco case.** The question would have to be confronted, how- 
ever, whether twenty companies is too large a group to come within reach 
of Section 2 of the Sherman Act. In Mr. Justice Clarke’s opinion in the 
Reading case, long relatively neglected, it was asserted and held that control 
by a considerable number of sellers over much smaller fractions of total 
supply carried with it effective and therefore illegal monopoly power.** 
Actually, all the major oil companies do not operate in any one market. 
They appear in different combinations, and in much smaller numbers, in 
different regional markets. In all those markets the policy of price and 
output which prevails, under the impact of the power of the major com- 
panies operating there, is effectively monopolistic in pattern—every bit 
as monopolistic as the policy declared illegal in the Tobacco case. It is this 
result, and not a mechanical rule of thumb as to how many sellers can be 
%# Control of the Petroleum Industry by the Major Oil Companies, TNEC Monograph 
No. 39 (1941), and Review and Criticism on Behalf of Standard Oil Co. (New Jersey) and 
Sun Oil Co. of Monograph 39, with Rejoinder by Monograph Author, TNEC Monograph 39a 
(1941); National Resources Comm., Energy Resources and Nationa! Policy (1939); Watkins, 
Oil: Stabilization or Conservation? (1937); Bain, The Economics of the Pacific Coast Petrole- 
um Industry (vol. 1, 1944, vol. 2, 1945); notes, 45 Yale L. J. 324, 332 (1935); 49 Yale L. J. 761 
(1940); 51 Yale L. J. 1338 (1942); 5t Yale L. J. 608 (1941); 59 Harv. L. Rev. 1142 (1946). 
Having started the most promising and important antitrust action since the Steel case, in 
United States v. American Petroleum Institute, Civil Action No. 8524 (D. Col., 1940) (and 
this despite serious shortcomings in the complaint and especially in the prayer for relief), the 
Department of Justice is reported unofficially to have suspended the proceeding for a second 
time. N.Y. Times, p. 32, col. 2 (Dec. 18, 1946). It has been suggested, however, that the 
purpose of the proposed suspension is to strengthen the proceeding, not to weaken it. Ralph, 
Regional Suits Planned to Replace “Mother Hubbard” Anti-Trust Case, 45 Oil and Gas 
Journal 140 (Dec. 28, 1946). Such suspension by the Department of Justice, if confirmed, 


would represent an abandonment of its responsibility to carry forward the mandate of the 
Tobacco case. 


33 United States v. Reading Co., 253 U.S. 26 (1920). 
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a monopoly, which should be the decisive factor in applying the principles 
of the Tobacco decision. 

Beyond the problems of doctrine, however, is the greater problem of 
remedy. Whether out of wisdom or weakness, this generation of judges 
seems reluctant to approve Sherman Act decrees which will substantially 
alter prevailing habits or structures of business organization. They are 
trust-busters in eloquent language, but in deed their decrees are cautious 
to the point of futility.*4 The small fines of the Tobacco case are an almost 
comic consequence for such a major piece of litigation. Unless, as now 
seems unlikely, the government’s victory is followed up by an equity pro- 
ceeding, the case will be without practical effect in the tobacco industry. 
Even in the Aluminum case, decision on the issue of dissolving the Alumi- 
num Corporation of America into some of its constituent technological 
units—a program which could take place without any conceivable loss in 
technical efficiency—was postponed until the effect of the government’s 
program of selling war surplus aluminum plants to new companies could 
be observed.*5 The problem of remedy in the Pullman case* has become 
so involved, that the chances of fundamental change in the daily conduct 
of the Pullman car business have been greatly weakened, although the 
separation of Pullman car manufacture from operation is a basic step for- 
ward of far-reaching consequence, both to the railroad industry and as 
a precedent in other situations. The ultimate settlement of the Hartford- 
Empire case,*” recently made public, goes so far as to end the practice of 
leasing glass-making machinery, which is hereafter to be sold outright, 

34 One might recall the remarks of Senator Reed of Missouri on the occasion of the passage 
of the Clayton Act: “Oh, this is a great antitrust Congress! Compared with the Congress that 
put upon the statute books the Sherman Act, we appear as would a lot of wet nurses in com- 
parison with soldiers on the field of battle, arms in hand. If we had the original Sherman Act 
before this Congress, the ‘trust busters’ of the present day and generation would shy like a 
country horse of 15 years ago did at the sight of an automobile. You would not find this 
Congress using this violent and offensive language of the Sherman Act: ‘every contract, 
combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations is hereby declared to be illegal.’ 

“Well, old John Sherman and the Republicans of that day did pass that law. Their ‘little 


fingers were bigger than our loins.’ Theirs was the spirit of the eagle; ours that of the barn- 
yard fowl.” 51 Cong. Rec. 15825-26 (1914), 


3§ United States v. Aluminum Co., 148 F. 2d 416, 446 (1945). Report of the Attorney 
General under Section 205 of the War Mobilization and Reconversion Act of 1944, at 74 ff. 
(Sept. 11, 1945); Roback, Monopoly or Competition through Surplus Disposal: The Aluminum 
Case, 31 Corn. L. Q. 302 (1946); note, 54 Yale L. J. 860 (1945). 


* United States v. Pullman Co., so F. Supp. 123 (Pa., 1943), 53 F. Supp. 908 (1944), 55 
F. Supp. 985 (1944), 64 F. Supp. 108 (1946). 
37 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); Levi, op. cit. supra note 7, 


at 180; Comment, 56 Yale L.J. 77 (1946); United States v. Hartford-Empire Co., C.C.H. Trade 
Reg. Serv. ¥ 57,571 (N.D. Ohio, 1947). 
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and also calls for the dedication in 1950 of certain patents. While the 
Supreme Court opinion left it doubtful whether the case would go very 
far towards restoring competitive conditions in the glass container indus- 
try, the new decree offers more promise. And, most extraordinary of all, 
the decree now on appeal in the Paramount case,** after a forthright anal- 
ysis of the structure of monopolistic power in the vitally important motion 
picture industry, proposes a half-measure solution which could contribute 
little or nothing to resolving the industry’s difficulties. 

Yet if our antitrust doctrine has been reoriented, so must our concep- 
tion of remedy. The gravamen of the offense under Section 2 of the Act, 
as defined in the Tobacco case, is not a conspiratorial agreement, nor a 
series of trade practices which violate the judges’ standards of ‘“‘normal” 
or “ethical” business behavior. If the offense is monopoly power in its 
general sense of market control, or ability to influence price; and if the 
most important condition of monopoly power is size—size, that is, in rela- 
tion to the relevant complex of market institutions—then the only punish- 
ment which fits the crime is directly to reduce the monopolistic size of the 
business units which have monopolistic power.*? Criminal verdicts are of 
little significance for business violators, unless they are followed by equity 
proceedings; the fines are trivial and jail sentences are never imposed on 
respectable businessmen defendants. And the determinations of ultimate 
responsibility in criminal cases have usually contributed little or nothing 
to the elimination of monopolistic control. Injunctions against trade prac- 
tices, and most consent decrees, suffer from a general weakness: they com- 
monly deal with the symptoms, but not the sources, of monopoly power, 

Yet if the Tobacco case is to become more than an abstract declaration, 
high in the realm of irrelevance, it must result in decrees which undertake 
to reduce the size of monopolistic units. Only by such procedures, in indus- 
try-wide trials limited to the specific economic problems of market con- 
trol, can the Sherman Act make its full contribution to an economic policy 
of democratic progress. 

V 


The essence of the problem is illustrated in United States v. Paramount 
Pictures, Inc.,” decided by a three-judge court before the decision of the 
Tobacco case, but after that of the Aluminum case, and now on appeal by 

38 United States v. Paramount Pictures, 66 F. Supp. 323 (N.Y., 1946). See discussion 
infra, at 589-600. 


39 Hale, Trust Dissolution: “Atomizing” Business Units of Monopolistic Size, 40 Col. L. 
Rev. 615 (1940). 


4° 66 F. Supp. 323 (N.Y., 1946). 
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both sides to the Supreme Court of the United States. The Paramount 
case is an industry-wide equity proceeding against the eight major motion 
picture companies, the five great producers—Paramount Pictures, Inc., 
Loew’s Incorporated, Radio-Keith-Orpheum Corporation, Warner Bros. 
Pictures, Inc., and Twentieth Century-Fox Film Corporation—and three 
lesser companies, Columbia Pictures Corp., Universal Corp., and United 
Artist Corporation. The complaint rests on both Section 1 and Section 2 
of the Sherman Act, and deals with all the trade practices which have been 
litigated at length and with violence in the motion picture industry for 
many years—block-booking, restrictions on clearance and on admission 
prices, and other contractual arrangements alleged to restrict the oppor- 
tunity of independent enterprise in every phase of the business. 

The motion picture industry is one of the major institutions of society 
for mass communication. For good or ill, its power to spread ideas and 
values is greater than that of the press or of radio. Policy for the motion 
picture industry is thus a fundamental challenge to any society, and par- 
ticularly to a democratic society. In the hands of a government aspiring 
to tyrannical power, the movies could be a weapon of infinite menace. In 
the hands of any one social or business group, its potentialities could be 
almost equally serious.” 

The American movie industry, for many years sensitive to the risks of 
offending any important social interest, has pursued a policy of collective 
self-restraint in the realm of ideas. Under a body known as the Motion 
Picture Association of America, the companies are bound to a code which 
provides for unified direction of “‘higher policy” towards sex, art, politics, 
religion, and other controversial matters. This central policy-making 
agency has developed a good many commercial aspects and consequences. 
The artistic neutrality and safeness of the American movies have arrested 
their development as a serious art-form. The result has been the develop- 


« Hutchins and others, A Free and Responsible Press (1947); Adler, Art and Prudence 
(1937); Ernst, The First Freedom c. 1-3, 6 (1946); The Motion Picture Industry, A Pattern of 
Control, TNEC Monograph No. 43 (1941); Hearings on H.R. 280 before the House Committee 
on Interstate and Foreign Commerce, 76th Cong. 3d Sess. (1940); Weine, The Neely Bill 
(1940), Contemp. Law Pamphlets, Pending Legislation Series, Series 6, No. 1 (1940); Niger, 
Recent Developments in the Law of Motion Pictures, 22 Film Daily Year Book 687 (1940); 
Ernst and Lindly, The Censor Marches On c. 5-6 (1940); Moley, The Hays Office (1945); 
Paul and Quintanilla, With a Hays Nonny Nonny (1942); The Payne Foundation Studies, Mo- 
tion Pictures and Youth (1933-34); Inglis, Freedom of the Movies (1947); Huettig, Economic 
Control of the Motion Picture Industry (1944); Operation of the Consent Decree in the Mo- 
tion Picture Industry, 51 Yale L.J. 1175 (1942). 

Interstate Circuit v. United States, 306 U.S. 208 (1939); United States v. Crescent Amuse- 
ment Co., 323 U.S. 173 (1944); Bigelow v. RKO Radio Pictures, 327 U.S. 251 (1946); Gold- 
man Theatres v. Loew’s Inc., 150 F. 2d 738 (C.C.A. 3d, 1945); Comment, 49 Yale L. J. 87 
(1939); so Yale L.J. 854 (1941). 
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ment and spread of powerful but childish stereotypes whose psychological 
and sociological consequences in many realms have never been adequately 
explored. 

On the level of business, the movies have been dominated by great in- 
tegrated companies which have achieved the power effectively to deny 
any outside producer access to large or well-placed theatres. Access to the 
main body of American motion picture theatres is the key to the problems 
of the movie industry. 

Motion pictures are not expensive to make. A good many film classics, 
like ‘Open City” or “The Baker’s Wife,” have been produced at low 
cost. And the making of films is an art to which diverse talents and 
viewpoints are attracted. Yet in the United States almost all films which 
reach the public are made by the five big companies, or their three smaller 
associated companies. Foreign or independently made films are relegated 
to a few small theatres, which totally lack facilities for reaching the public 
at large. This result is achieved simply by confronting potential competi- 
tion with the assurance that it cannot hope to obtain a showing for its 
films in the major circuits of major theatres, which seat the bulk of the 
movie-going public. That assurance is enough to restrict competition to a 
trickle, and to limit the potential market for foreign or independently pro- 
duced films. 

The major film companies control access to theatres by a Protean 
variety of trade practices. The practices change with local conditions, and 
with the changing fortunes of the companies at law. Their object, how- 
ever, has been constant for many years. 

The pattern of the motion picture market is intriguing to the economist 
for its pathological extremes in monopolistic price making. 

The first practice narrowing the movie market is the basic one of leasing 
films rather than selling them, and of leasing them for limited periods of 
time, after which they are totally—or almost totally—withdrawn from the 
market. In effect, this practice exposes current production only to the 
competition of other current production—as if, in the book market, 
Shakespeare or George Meredith could be read only in the year of their 
original publication, except for an occasional short period of revival at the 
Museum of Modern Art, or at a small, arty reading room on the upper 
East Side of New York. Films are, of course, copyright articles. But they 
are not generally released after the copyrights expire. On the contrary, 
they seem to disappear from view entirely well before that point arrives. 

In the second place, a series of practices has developed which severely 
narrow even the competition among current films. In most larger com- 
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munities there are a few big downtown theatres—the first-run theatres— 
and a series of smaller or secondary theatres, usually local in their patron- 
age and cheaper in their admission prices. Prints of films are not expen- 
sive, and there is no inherent reason why movies could not be exhibited 
universally at smaller theatres in less congested areas, where land values, 
costs, and prices could be much lower than those which now prevail for the 
large downtown motion picture palaces. The basis of market practice in 
the industry is to show films first at the larger and more expensive 
theatres, and to protect those theatres in their superior position by a 
series of restrictive contractual arrangements. Films are not released to 
second-run theatres for an extended period after they have completed 
their downtown runs, but only for a limited time. Third-run theatres 
are allowed to show films only after another extended period of clearance, 
and again only for a limited time period. Second- and subsequent-run 
theatres have been restricted in a variety of other ways in their competi- 
tion with first run theatres. They have been under contract not to charge 
less than a fixed admission price, so as to permit the first-run houses safely 
to set a higher price, which would measure the public’s willingness to pay 
more to see films some months before they could be shown at a neighbor- 
hood house. And other restrictive arrangements have been imposed—con- 
tracts against double-features, for example, and against gifts as an induce- 
ment to customers. 

Without restrictive contractual arrangements as to clearance, giving 
big theatres the first run privilege, it is doubtful whether many big the- 
atres would exist at all. If films were marketed like books, for example, 
they would be seen almost as quickly in Emporia as in New York, and 
simultaneously in Highland Park and in the Loop. Under such circum- 
stances, there would clearly be much less incentive to go to the Loop for 
a movie. From the point of view of the motion picture companies’ income, 
the difference would undoubtedly be very material indeed. For some esti- 
mates place the proportion of movie income attributable to the higher 
priced first-run theatres as high as two-thirds, and in some areas as much 
as 80 per cent*'*—a striking tribute to the value of the clearance restric- 
tions as a monopolistic price mechanism. 

The major companies have been able to impose these patterns on the 
market for two closely related reasons—they are big, and thus control an 
important segment of market supply, and they own or control in many 


#* Huettig, op. cit. supra note 41, at 74-84; The Motion Picture Industry, op. cit. supra 
note 41, at 11. 
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places a decisive number of the larger theatres. The producing companies 
became big because they controlled theatres. And their bigness has en- 
abled them to gain direct or indirect control of many more. For once a 
single producer began to make and distribute a significant portion of the 
svoply, he faced independent exhibitors with new strength. The balance 
of power shifted in favor of the seller, who was able to gain effective in- 
direct control over many nominally independent theatres by the device of 
block booking. One film would be sold only on condition that others were 
taken with it. The large producer assured himself access to theatres, and 
correspondingly denied it to others. As the large leading companies 
emerged and grew, they came to appreciate their parallel interests, and the 
advantages of “Live and Let Live” as a way of doing business. They soon 
gave up bidding against each other for stars, for example. Now stars are 
borrowed and lent among the producing companies at rates which the 
companies fix. And in the realm of exhibition they showed how well they 
understood their common interest in refraining from competition in ad- 
mission prices, and in denying films produced outside their own group any 
access whatever to important theatres. Thus British and French films have 
almost never been shown in large theatres in the past, and only the most 
severe threats of counter-measures against American films in the British 
Commonwealth is winning minute and bitterly resisted major exhibition 
quotas for British films in the United States. The major companies produce 
about 80 per cent of the Class A feature pictures; without their product 
no exhibitor can participate in the business. 

The motion picture industry has been a favorite subject for antitrust 
litigation, both private and public, for many years. The Paramount case 
itself began in 1938 and resulted in 1940 in a consent decree, which pur- 
ported to set out a long series of permitted trade practices, and a system 
of arbitration tribunals to determine whether or not they were being en- 
forced. There being general dissatisfaction with the consent decree, and 
with the arbitration panels established to enforce it, the government filed 
in 1945 an amended complaint seeking a determination that the basic 
trade practices of the industry were illegal, that they be enjoined, and that 
the major companies be required to divest themselves of all ownership 
interest in theatres, and be confined to the production and distribution of 
films. ' 

Judge Augustus Hand’s disposition of the problems of the case throws 
a good deal of light on recent developments in the law of Section 1 of the 
Sherman Act and Section 3 of the Clayton Act, regarding the utilization 
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of patents and copyrights as devices for general market control.“ But it 
was written before the Tobacco case was decided, and requires reconsidera- 
tion in the light of the apparent doctrine of that opinion. 

To license a film, Judge Hand said, on condition that it be exhibited at 
a fixed price is illegal, despite the copyright, at least where such restric- 
tions are part of a general plan for controlling motion picture admission 
prices, both among the big company distributors, and as between them 
and their licensees. Here, as in Ethyl Gasoline Corp. v. United States*® and 
United States v. Masonite Corp.,4 the statutory monopoly, conferred in 
this case by the copyright laws, is held to give no sanction to a scheme of 
price control going far beyond the limits of United States v. General Electric 
Co.*5 In the shadow world of these famous cases, Judge Augustus Hand 
had little trouble in reaching his conclusion. The restriction did not apply 
to a single patented article or process; its purpose and effect was to estab- 
lish price policy for a market consisting of many unrelated copyright 
articles. Here the basic policy to be pursued was the one laid down in the 
Cracking Patents case,“ the Ethyl case and the Hartford-Empire case: that 
the Sherman Act requires competition among ideas and among patents, 
and severely limits a patentee’s or copyright holder’s capacity to bring to- 
gether several patents or copyrights which might enable him to govern the 
ultimate market served by them. It is a violation of the Sherman Act to 
use one patent to protect another. 


There was, Judge Hand said, a more fundamental objection to such re- 
strictions: 


This practice of stipulating minimum admission prices in the contracts of license 
is illegal in another respect. The differentials in price set by a distributor in licensing a 
particular picture in theatres exhibiting on different runs in the same competitive 
area are calculated to encourage as many patrons as possible to see the picture in the 
prior-run theatres where they will pay higher prices than in the subsequent runs. The 
reason for this is that if 10,000 people of a city’s population are ultimately to see the 
picture—no matter on what run—the gross revenue to be realized from their patronage 


# Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); Mercoid Corp. v. Mid- 
Continent Ins. Co., 320 U.S. 661 (1944); United States v. Masonite Corp., 316 U.S. 265 (1942); 
Interstate Circuit v. United States, 306 U.S. 208 (1939); Morton Salt Co. v. Suppiger Co., 
314 U.S. 488 (1942); cf. United States v. Bausch & Lomb Optical Co., 321 U.S. 707 (1944); 
Havighurst, Legal Status of Industrial Control by Patent, 35 Ill. L. Rev. 495 (1941); Patents 
and Free Enterprise, TNEC Monograph No. 31 (1941); Zlinkoff, Monopoly versus Compe- 
tition, 53 Yale L. J. 514 (1944); notes, 45 Col. L. Rev. 422, 601 (1945), 51 Yale L. J. 299 (1941). 
See Barnett, Patent Property and the Anti-Monopoly Laws (1943). 


43 309 U.S. 436 (1940). 
44 316 U.S. 265 (1942). 4 272 U.S. 476 (1926). 
# Standard Oil Co. (Indiana) v. United States, 283 U.S. 163, 175-76 (1931). 
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is increased relatively to the increase in numbers seeing it in the higher-priced prior- 
run theatres. In effect, the distributor, by the fixing of minimum prices, attempts to 
give the prior-run exhibitors as nearly a monopoly of the patronage as possible. This, 
we believe, to be in violation of § 2 of the Sherman Act, at least when the distributor’s 
own theatres are not exhibiting its picture on a prior-run and it is to theatres other 
than its own that it attempts to give a monopoly. 47 


Paradoxically enough, Judge Hand ruled that clearance restrictions 
confined to time and space, but not price, were not automatically illegal, 
like price-fixing contracts, but were restraints the reasonableness of which 
was subject to enquiry and judgment. The purpose of such clearance pro- 
visions is of course to divert customers from second- to first-run theatres, 
and, by restricting the access of neighborhood theatres to films, to make 
it possible for first run theatres to charge higher prices. It is difficult to see 
why this practice does not, like restrictions as to admission prices, repre- 
sent an attempt “to give prior-run exhibitors as near a monopoly of 
patronage as possible,” in equal violation of Section 2 of the Sherman 
Act. But Judge Hand thought that such provisions were like common-law 
covenants not to compete, legitimate when not unduly extended as to time 
and area. 

. ... licenses between one distributor and one exhibitor with reasonable clearance 
provisions do not, in our opinion, involve anything unlawful. Such provisions are no 
more than safeguards against concurrent or subsequent licenses in the same area until 
the exhibitor whose theatre is involved has had a chance to exhibit the pictures licensed 
without invasion by a subsequent exhibitor at a lower price. It seems nothing more 
than an adoption of the common law rule to restrict subsequent exhibitions for a 
reasonable time within a reasonable area. While clearance may indirectly affect ad- 


mission prices, it does not fix them and is, we believe, a reasonable restraint permitted 
by the Sherman Act. 


The weakness of the argument lies in its premise: clearance and run 
provisions are not individual licenses between one distributor and one ex- 
hibitor, to permit artists to make as much money as possible from a copy- 
righted film. Clearance restrictions are part of a systematic pattern of 
market control, designed to influence not the terms on which Judge 
Hand’s single distributor and single exhibitor do business, but the pre- 
vailing price and exhibition patterns in an entire market, embracing thou- 
sands of theatres and hundreds of individual films. They are in fact uni- 
form and imposed arrangements, evidencing the monopolistic power of the 
major distributors. Judge Hand acknowledged this to be the fact, and held 
the current system of clearance regulations illegal. To restore competitive 

47 United States v. Paramount Pictures, 66 F. Supp. 323, 339-40 (N.Y., 1946). 

 Thid., at 341. 
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opportunities to independent exhibitors, the court introduced a new pro- 
posal—competitive bidding whenever a distributor offers a film for show- 
ing by a non-subsidiary or non-affiliated company. 


The evidence we have referred to shows that both independent distributors and 
exhibitors when attempting to bargain with the defendants have been met by a fixed 
scale of clearances, runs, and admission prices to which they have been obliged to 
conform if they wished to get their pictures shown upon satisfactory runs or were to 
compete in exhibition either with the defendants’ theatres or with theatres to which the 
latter have licensed their pictures. Under the circumstances disclosed in the record 
there has been no fair chance for either the present or any future licensees to change a 
situation sanctioned by such effective control and general acquiescence as have ob- 
tained. See Bigelow v. RKO Radio Pictures . ... Goldman Theatre v. Loew’s Inc. 
....- Youngclaus v. Omaha Film Board of Trade The only way competition 
may be introduced into the present system of fixed prices, clearances, and runs is to 
require a defendant when licensing its pictures to other exhibitors to make each picture 
available at a minimum fixed or percentage rental and (if clearance is desired) to 
grant a reasonable clearance and run. When so offered, the licensor shall 
grant the license for the desired run to the highest bidder if such bidder is responsible 
and has a theatre of a size, location, and equipment to present the picture to advantage. 
In other words, if two theatres are bidding, and are fairly comparable, the one offering 
the best terms shall receive the license. Thus price fixing and its licensees as well as the 
noncompetitive clearance system may be terminated, and the requirements of the 
Sherman Act, which the present system violates, will be adequately met. The adminis- 
trative details involved in such changes will require further consideration. We are 
satisfied that existing arrangements are in derogation of the rights of independent 
distributors, exhibitors, and the public, and that the proposed changes will tend to 
benefit them all.+ 


Block-booking practices are totally outlawed as tying provisions, 
through which the seller tries to lease one copyright on condition that 
another be taken. Pooling of theatres by joint ownership and control 
arrangements among major companies and independent interests are con- 
demned, although the court would sanction the termination of such pools 
by major company purchase “so long as the transaction sought to be 
achieved will not result in an unreasonable restraint of competition in ex- 
hibition within the particular competitive area.”’s° In a considerable num- 
ber of situations the court required the divestiture to be accomplished by 
sale to a party other than one of major exhibitors. The court would not, 
however, require a general divestiture of theatres by the major producing 
and distributing companies, or a general limitation on their further pur- 
chase of theatre interests. 

The court’s refusal to require a complete separation of theatre owner- 


#9 Ibid., at 346. ° Ibid., at 351. 
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ship from film production and distribution, or to consider the significance 
of distribution facilities as a separate element of market power, reflects the 
weakness both in the legal basis of its decision, and in its economic analysis 
of the dynamic factors in market control. 

So far as the law is concerned, Judge Hand’s argument depends upon a 
proposition totally discredited by the Tobacco case: 


.... There is no substantial proof [he said] that any of the corporate defendants 
was organized or has been maintained for the purpose of achieving a national monopo- 
ly, as was the case in Standard Oil Co. v. United States .. . . United States v. Ameri- 
can Tobacco Co and United States v. Aluminum Co. of America 
major defendants cannot be treated collectively so as to establish claims of general 
monopolization in exhibition. They can only berestrained from the unlawful practices in 
fixing minimum prices, obtaining unreasonable clearances, block-booking, and other 
things we have criticized. 

If in certain localities there is ownership by a single defendant of all the fir run 
theatres, there is no sufficient proof that it has been for the purpose of creating a 
monopoly and has not rather arisen from the inertness of competitors, their lack of 
financial ability to build theatres comparable to those of the defendants, or from the 
preference of the public for the best equipped houses and not from “inherent vice” 
on the part of these defendants. Each defendant had a right to build and to own 
theatres and to exhibit pictures in them, and it takes greater proof than that each of 
them possessed great financial strength, many theatres, and exhibited the greater 
number of first-runs to deprive it of the ordinary rights of ownership. Outside the 
limits of the trade practices and agreements which we have found to violate the anti- 
trust laws and which will under the final decree be abolished, there is general competi- 
tion among all the defendants as well as between them and independent distributors 
for the exhibition of their various pictures. Record p. 1062. 

As was said by the expediting court in the United States v. The Pullman Co 
“Tf there is only one store in a town at which every one trades, that fact does not itself 
constitute a monopoly in the legal sense. It is only when the merchant maintains his 
position by devices which compel every one to trade with him exclusively that the 
situation becomes legally objectionable.” 


But the precise issue decided by the Tobacco case was that a small 
group of sellers dominant in a market could be treated collectively as a 
monopoly, in Judge Hand’s phrase; and both the Tobacco and the Alumi- 
num cases are totally at variance with the notion of subjective intent 
which appears in Judge Hand’s opinion and in the Pullman case. 

The major company defendants, Judge Hand said, owned or controlled 
only 17 per cent of the motion picture theatres of the United States. But 
he did not emphasize that they owned or controlled 80 per cent of the 
first-run theatres, in which the bulk of profits are made, or that in 40 per 
cent of the ninety-two cities in the United States with populations over 

* Thid., at 354. 
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100,000, the major companies control all the first-run theatres, and that 
the major companies control all the first-run theatres in twenty-three of 
the thirty-five key cities which are used as distribution centers by the 
industry.** Judge Hand’s view, however, was that the essence of the case 
was not ownership of theatres or control of distribution facilities, but re- 
strictive trade practices. 

The root of the difficulties we have discovered lies not in the ownership of many or 
most of the best theatres by the producer-distributors, but in price-fixing, non-competi- 
tive granting of runs and clearances, unreasonable clearances, formula deals, master 
agreements, franchises, block-booking, pooling agreements and certain discrimina- 
tions among licensees between defendants and independents. These practices, if em- 
ployed in the future, in favor of powerful independents would effect all of the unde- 
sirable results that have existed when the five major defendants and their subsidiaries 
have owned or controlled numerous theatres in which the defendants’ pictures have 
been exhibited. That such would be the case seems amply demonstrated by the de- 
cisions where powerful independent circuits were involved. United States v. Crescent 
Amusement Co Interstate Circuit Inc. v. United States If the objection- 
able trade practices were eliminated, the only difference between such an assumed 
situation in which the defendants owned no theatres and the present would be the in- 
ability of the major defendants to play their own pictures in their own theatres. 
The percentage of pictures on the market which any of the five major defendants 
could play in its own theatres would be relatively small and in nowise approximates 
a monopoly of film exhibition.” 


The nub of the matter, however, is that under Judge Hand’s decision 
the degree of monopolistic power over prices and market practices exer- 
cised by the major companies would not be materially reduced, and this 
for three reasons: the decision does not substantially change the pattern of 
theatre ownership, nor of control by the majors over distribution facilities, 
and it permits the continuation of definite clearance restrictions. The bid- 
ding provisions of the Paramount decree do not require films to be offered 
in any specified numbers, or to all theatres. On the contrary, they contem- 
plate that theatres would be graded, and that films would be played first in 
owned or affiliated theatres, and then, but only then, offered to other 
theatres by categories, and subject to “reasonable’’ clearance provisions. 
Such practice would not facilitate the access of independent producers to 
first-run theatres, nor put independently produced films on an equal foot- 
ing with films produced by major companies in the market as a whole. The 
major companies would still have most of their present advantages of size. 
Entry of new firms would still be deterred by the major companies’ control 
ig Motion Picture Industry—A Pattern of Control, TNEC Monograph No. 43, at 11 

1941). 
® Tbid., at 355. 
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of first-run theatres, and by their capacity to keep them as first-run 
theatres. They would then confront the independent theatres with en- 
hanced rather than decreased bargaining power. The market for second 
and subsequent runs would consist of a small number of sellers, conscious 
of their common interests and accustomed to parallel action, and in most 
places a larger number of smaller buyers. Under a system of block-book- 
ing, at least, the major company paid something to assure itself a tied 
outlet. Under a system of competitive bidding, the large sellers might 
realistically expect higher prices and a greater share of ultimate income. 
It is perhaps no accident that the major companies have recently an- 
nounced a cut in their production programs. One tested way to increase 
monopolistic profits is to restrict supply. 

It is surprising that no attention was given in the Paramount case to the 
doctrine that the use of patent privileges in ways which violate the Sher- 
man Act, especially when prolonged to the point of habit, is likely to result 
in severe restraints on the future exploitation of the patents involved. 
Here, after all, the court found that the defendants had persistently 
violated the Sherman Act in every imaginable particular by imposing im- 
proper conditions on the lease of copyright products. If it had required 
even so mild a remedy as the complete dedication, royalty-free, or at a 
“reasonable” royalty, fixed by the court, of all existing copyrights used 
by the majors in violating the antitrust laws, the film market would have 
been immeasurably broadened for a good many years to come.®* Or if, on 
the analogy of the Bausch & Lomb case, the defendants were enjoined for 
a period of years from taking advantage of the copyright laws at all, new 
producers would be given the chance to enter the market which for many 
years has been denied them. 

Fundamentally, however, there can be no basic change in the condi- 
tions under which films are made and marketed, and no real opportunity 
for independent producers of films in the American market, so long as the 
major companies own or dominate existing first-run theatres, and retain 
the legal power to keep them as first-run theatres. Judge Hand’s answer— 
that others can also build big theatres—is no answer at all, as against the 
major companies’ existing head start, the difficulties of building, the 
special risks of the additional theatre, and above all, the vigorous efforts 
of the majors to discourage such activity by independent interests. Entry 

53 United States v. Crescent Amusement Co., 323 U.S. 173 (1944); Hartford-Empire Co. v. 
United States, 323 U.S. 386 (1945); Morton Salt Co. v. Suppiger Co., 314 U.S. 488 (1942); 
United States v. National Lead Co., 63 F. Supp. 513 (N.Y., 1945). Consent decrees in anti- 


trust cases involving the dedication of patents, or their licensing royalty fee, are listed in a com- 
ment in 65 Yale L. J. 77, 99-100 (1946). 
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into the industry will be impossibly handicapped and not really competi- 
tive, so long as the existing majors continue to own or to control access to 
the best theatres. Judge Hand’s opinion goes a long way, but it does not 
alter the major companies’ capacity to keep independent competition out 
of the important part of the market. If the Paramount case is reexamined 
in the light of the Tobacco case, it becomes possible to say not only that 
major companies (or independent circuits) may have local monopolies, 
but that they are in fact a national monopoly. The essence of their crime is 
size, and their key weapon of monopolizing is control of access to theatres. 
Divestiture of their theatres should be enough, along with the contractual 
restrictions imposed by Judge Hand, to encourage enterprise in the movie 
industry, with all that such enterprise could mean in an essential area of 
mass communication; although careful study should also be given to the 
distinct problems of wholesale distribution, and its place in the prevailing 
pattern of control. 


It is only through the painstaking application of the Sherman Act, case 
by case, to situations of modern monopoly, that its social and economic 
potentialities can be realized. The Supreme Court has made progress in 
articulating doctrinal law. What remains is even more important—to 
change the law in action. The failure of the Department of Justice to carry 


forward the case against the American Petroleum Institute, and the weak- 
ness of Judge Augustus Hand’s opinion in the Paramount case, are hardly 
encouraging portents of what is to come. We are accustomed to a Sherman 
Act which occasionally sends forth a thunderbolt, but normally slumbers 
in the law libraries while the concentration of economic power continues 
to increase. If we continue to worship the law, but to enforce it after that 


erratic fashion, we can expect by that much to reduce our chances of 
achieving a freer society. 





LEGAL ASPECTS OF DRUG-INDUCED 
STATEMENTS 


Leon M. Despres* 


I 


N JUNE 1946, the prosecuting authorities in Cook County, Illinois, 
administered sodium pentothal to a murder suspect who was under 
arrest. The murders committed had been so horrible, and the results 

of the injection were so dramatic, that American newspapers gave the in- 
cident greater publicity than had ever been given to the use of a drug to 
obtain a statement. The suspect was a seventeen-year-old boy, William 
Heirens, who was arrested in an attempted burglary. One of his finger- 
prints corresponded with a fingerprint found at the scene of a murder. 
While in police custody, Heirens appeared to be feigning amnesia and gave 
no direct answers to questions. The law-enforcing authorities then ar- 
ranged for a psychiatrist to give him a series of injections of sodium pento- 
thal, and learned that Heirens had committed three murders and a num- 
ber of burglaries, ultimately found to exceed five hundred. Later, Heirens 
made a written confession, pleaded guilty, and was sentenced to im- 
prisonment. Newspapers reported and most of them acclaimed the new 
“truth serum” for its contribution to the identification and conviction of 
a criminal." 

A quarter of a century has elapsed since American law-enforcement 
authorities first used a drug to induce statements in criminal cases. In the 
Dallas County Jail, on February 13, 1922, a physician injected scopol- 
amine into two convicted criminals and established to his satisfaction 
that they were not guilty of the crimes charged."* For many centuries men 
have known that intoxicants release inhibitions and loosen tongues. 
Odysseus observed? that wine makes even a wise man “blurt out what 
were better left unsaid.” Mexican Indians have used peyotl, a vegetable, 


* Member of the Illinois Bar. 


* Chicago Sun, p. 1., col. 7 (July 17, 1946), p. 1, col. 8 (July 18, 1946); Chicago Daily News, 
p. 3, col. 1 (July 18, 1946); New York Times, § 4, p. 9 (Aug. 4, 1946); Chicago Tribune, p. s, 
col. 3 (July 1, 1946), p. 1, col. 3 (July 3, 1946), p. 4, col. 4 (July 13, 1946); see also Report of 
Dr. Foster Kennedy to the New York Academy of Medicine, reported in 29 Newsweek 54 
(Jan. 27, 1947); 2 Science Illustrated 62 (1947). 

™ House, The Use of Scopolamime in Criminology, 18 Tex. State J. Med. 259 (1927). 

? Odyssey, Book 14. 
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to induce revelation of secrets. For a long time, anesthetists observed 
that patients under anesthesia often made spontaneous and revealing 
statements.‘ However, the scientific use of drugs to induce statements 
began in Texas, in 1922. The original discovery was made by a Texas 
physician, Dr. Robert E. House, who had used scopolamine as an anes- 
thetic in obstetrical cases. He reported his observation as follows: 

My attention was first attracted to this peculiar phenomenon, Sept. 7, 1916, while 
conducting a case of labor under the influence of scopolamine. We desired to weigh the 
baby, and inquired for the scales. The husband stated that he could not find them. The 
wife, apparently sound asleep, spoke up and said: ‘They are in the kitchen on the nail 
behind the picture.” The fact that this woman suffered no pain and did not remember 
when her child was delivered, yet could answer correctly a question she had overheard, 


appealed to me so strongly that I decided to ascertain if that in reality was another 
function of scopolamine.’ 


Dr. House became an enthusiastic advocate of scopolamine as a means 
both of obtaining confessions from criminals and of clearing the innocent. 
He was the first to use the phrase “truth serum”’ in professional literature 
and he made wide claims for scopolamine, which later experience has nar- 
rowed. Of persons under its influence, he announced: “At a certain stage 
of the anesthesia they will reply to all questions propounded with child- 
like simplicity, with childlike honesty, without evasiveness, guilt, deceit, 
or fraud.’”* 

After 1922, there are many recorded uses of scopolamine and other 
drugs in criminal cases. In 1928, in Hawaii, hyoscine hydrobromide was 
used with attendant publicity on a suspect in a murder investigation. 
The suspect was arrested under highly incriminating circumstances. A 
handwriting expert, who later changed his mind, clearly identified the 
suspect’s handwriting with that on a ransom note. Then, after a physician 
administered the drug, the suspect admitted writing the ransom note and 
described the procedure in detail. On emerging, he repudiated his con- 
fession. A second injection brought negative results. Shortly afterward, 
the real murderer was apprehended, and, as Lancet, the British medical 
periodical commented, “‘it thus became unnecessary to exhaust the re- 
sources of medicine in the attempt to extract a confession.’’’ 

3 Father Nicholas de Leon in Camino del Cielo, cited in Goddard, How Science Solves 


Crime: “Truth Serum,” or Scopolamine, in the Interrogation of Criminal Suspects, 10 Hygeia 
337 (1932). 


4 Hart, Ebaugh, and Morgan, The Amytal Interview, 210 Am. J. Med. Sci. 125 (1945). 

5 House, The Use of Scopolamine in Criminology, 18 Tex. State J. Med. 259, 261 (1927). 
6 House, Why Truth Serum Should Be Made Legal, 42 Medico-Legal J. 138, 147 (1925)- 
7? Cross-Examination under Anesthetic, 215 Lancet 990 (1928). 
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Scopolamine was used in Birmingham, Alabama, to obtain confessions 
from a group of “‘axe murderers.’* In 1931, a private crime detection or- 
ganization in Chicago used it to learn the hiding place of stolen securities 
and the whereabouts of missing robbers.® In Kansas City, in 1935, police 
used it successfully to obtain a confession from a suspect who insisted that 
he had no conscious recollection of a murder he had committed while in- 
toxicated.'® Dr. House used it on at least eighty-four criminals or sus- 
pects." At the University of Wisconsin, Dr. W. F. Lorenz used scopola- 
mine and hyoscine hydrobromate [sic] extensively, and later sodium 
amytal, which he found preferable. He recorded three striking cases in 
which the use of the drug cleared innocent persons who had been held 
under highly incriminating circumstances, and one of whom had even 
falsely confessed the crime.’ By 1931, the Scientific Crime Detection 
Laboratory of Northwestern University (now of the City of Chicago) had 
been experimenting with scopolamine “for some time.’** Undoubtedly, 
the recorded uses and studies are only a small part of all that might be 
found in the confidential records of police investigations and criminologi- 
cal research. 

Since 1929, paralleling the police use of drugs to obtain statements, 
psychiatrists have made tremendous progress in the use of sodium amytal 
and similar drugs to treat mental illness. Although the methods were 
foreshadowed by advanced medical research workers as early as 1882, 
marked progress began only in 1929."4 For ten years before World War II, 
psychiatrists used intravenous injection of barbiturates—sodium amytal, 
evipan sodium, nembutal, and finally sodium pentothal—in part for the 
same immediate end as the police, to obtain uninhibited expression of re- 
pressed material by the subject. Remarkable results were obtained, and 
the process was variously called narcoanalysis, narcosynthesis, narco- 
hypnoanalysis, and amytal or pentothal interview." 


§ House, op. cit. supra note 6, at 138. 

» Chicago Sun, p. 21, col. 1 (Aug. 7), 1946. 

1° 26 Time 54 (Nov. 18, 1935). * House, op. cit. supra note 6. 
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24 Arch. Neur. and Psych. 365 (1930). 
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World War II brought a very great increase in the use of injections of 
barbiturates in acute mental illness under combat conditions. After the 
evacuation at Dunkirk in 1940, British psychiatrists reported their ex- 
terisive and successful experiences. ** After this country entered the war, 
American psychiatrists used the procedure with satisfactory results.'’ 

The great recent increase in scientific medical knowledge and the ex- 
ceptional publicity given to the sodium pentothal injections in the 
Heirens case demand consideration of the legal and other social problems 
raised by the use of drugs to obtain statements. If the drugs really produce 
the simple truth, there will be a great demand for their use. 

What is the effect of sodium pentothal and related drugs? Drs. Sargant 
and Slater describe it as follows: 


It is commonplace that under the influence of alcohol a man reveals tendencies that 
remain hidden in everyday life and may become suggestible, obstinate, euphoric, or 
boastful. Tongues are loosened by drink; critical judgment is suspended and secret 
aspirations, damaging confessions, and dramatic falsifications of previous events come 
pouring out. Psychiatry has taken a trick and turned it into a technique. But what is 
now sometimes graced with the high-sounding title of “narcoanalysis” is no more than 
the method employed from time immemorial by the colonel in the mess to discover the 
qualities of the newest subaltern. Instead of alcohol, whose effects take some time to 
produce, are unreliable and difficult to control, we now employ a barbiturate to which 
these objections do not apply. But the effects are much the same. Both in the normal, 
the neurotic, and the psychotic, the drug abolishes inhibitions and allows underlying 
thought processes and preoccupations to appear. In addition, if there is much as- 
sociated anxiety, this is partly at least abolished. The great value of the intravenous 
barbiturate for diagnostic purposes in the psychotic is sometimes not sufficiently re- 
alized. Under the influence of a suitable dose, the retarded depressive may become free, 
able to talk, and even cheerful There is reduction of the critical sense, an en- 
hancement of rapport, and often a pouring out of both truth and fantasy equally. Ag- 
gressive feelings, which would terrify the individual in his normal state, can be ex- 
pressed without excessive anxiety and the emotional experiences of the past can be 
lived anew without disturbances of the autonomic equilibrium."* 


The following description is given by Dr. W. F. Lorenz: 


There are certain drugs which will produce a mental state in which consciousness is 
more or less profoundly affected. While in such a state of altered consciousness, an in- 
dividual has lost a certain amount of control. He is unable to critically survey his re- 


© Sargant and Slater, An Introduction to Somatic Methods of Treatment in Psychiatry 
(1944). 


7 Grinker and Spiegel, Men under Stress, 170-77 passim (1945); Erb and Bond, Sodium 
Amytal Narcosis in Management of Emotional Disorders of Combat Flyers, 8 War Med. 146 
(1945); Hastings, Glueck, and Wright, Sodium Amytal Narcosis in Treatment of Operational 
Fatigue in Combat Air Crews, 5 War Med. 368 (1944); Altman, Neuroses in Soldiers, 2 War 
Med. 267 (1943). 


+8 Sargant and Slater, op. cit. supra note 16, at 111. 
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sponses to questions. In such a condition his reactions are more or less automatic. The 
continuity of consciousness, that is, the continued awareness of events that are actually 
transpiring at the time is disturbed. His ability to associate thoughts, select, inhibit, 
or carefully choose those to be expressed is impaired. Depending upon the drug and the 
dose used, all degrees of disturbance of consciousness can be produced, ranging from 
a vague sense of slight bewilderment to complete disorientation or unconsciousness. 
Some drugs produce a delirium with vivid hallucinations, while others induce a state of 
narcosis without hallucinations. In short, there is no “truth serum,” but a state of mind 
that can be induced by a variety of drugs.’ 


The authorities agree that the subject pours out both fact and fancy. 
Dr. Lorenz observes: “Much care must be exercised by the experimenter 
to evaluate the results. He must discriminate, if possible, what is the prod- 
uct of fantasy and what of fact.”° 

Although some persons retain their characteristic defenses even under 
influence of the drug,” the degree and effect of suggestibility are greatly 
heightened.” 

In psychotherapy, the physician’s skill depends on his obtaining re- 
citals of internal, external, and mixed events, and on his ability to suggest 
developments and reconciliations. In law, we reject for untrustworthiness 
a method of interrogation which mingles external events with imaginary 
occurrences and shapes the answers of the subject to the suggestions of the 
examiner. Thus, however striking their medical uses, the drugs are not 
“truth serums’’; they dissolve inhibitions and tend to stimulate unre- 
pressed expressions of external fact, of fancy, and of suggestion. 


II 


Under American and British law, a criminal confession made under the 
influence of a drug would be inadmissible in evidence because of the rule 
against involuntary confessions. On this point, all writers on the subject 
agree.*? If a state court admitted such a confession, the United States 


19 Lorenz, op. cit. supra note 12, *° Thid., at 246. Italics added. 


* Sargant and Slater, op. cit. supra note 16, at 115; Grinker and Spiegel, The Management 
of Neuropsychiatric Casualties in the Zone of Combat, in Solomon and Yakovlev, Manual of 
Military Neuropsychiatry 530 (1944); Hart, Ebaugh, and Morgan, op. cit. supra note 4, at 
129; Morrow, op. cit. supra note 15, at 112. 

= Altman, op. cit. supra note 17, at 271; Stungo, Evipan Hypnosis in Psychiatric Out- 
patients, 240 Lancet 507 (1941); Lorenz, op. cit. supra note 12, at 247. 


23 Wigmore, Evidence §§ 841, 998 (3d ed., 1940); Wigmore, Science of Judicial Proof § 311 
(3d ed., 1937); Larson, Lying and Its Detection 204-20 (1932); McCormick, Deception-Tests 
and the Law of Evidence, 15 Calif. L. Rev. 484, 492, 503 (1927); Methods of Scientific Crime 
Detection as Infringements of Personal Rights, 44 Harv. L. Rev. 842, 845 (1931); Inbau, Self- 
Incrimination—What Can an Accused Person Be Compelled To Do? 28 J. Crim. L. and Crimi- 
nology 261, 288 (1937); Kleinfeld, The Detection of Deception—A Resume, 8 Fed. Bar J. 153, 
167-71 (1947); see State v. Cole, 354 Mo. 181, 193, 188 S.W. ad 43, 51 (1945). 
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Supreme Court would reverse the conviction under its decisions that use 
of a coerced confession is not due process of law.*4 The American Law 
Institute Model Code of Evidence has stated the bases of the rule as 
follows: 


It is impossible to explain upon one theory all the cases dealing with improperly 
induced confessions. In some the exclusion seems to rest on nothing more substantial 
than the notion that an accused is entitled to a sporting chance. From a consideration 
of many others the deduction has been made that the moving, though unarticulated, 
reason is that prosecuting authorities are prone to rely too heavily upon confessions 
and to neglect the thorough investigation which they would otherwise make and which 
their duty demands; therefore the temptation to use improper inducements to obtain 
confessions must be removed. This is the primary theory of the Rule. Most of the 
judicial opinions, however, put the rejection of evidence of improperly secured con- 
fessions on the ground that there is great danger that such confessions may be false.*s 


On whatever basis the rule rests, a confession induced by a drug ought to 
be excluded. There is great danger that it may be false. It is subject to 
being mingled with fancy. It is subject to being molded by the suggestions 
of the interrogator. In the hands of incompetent or unethical interroga- 
tors, a suspect can make a wide variety of unreliable statements. 

In conceding that courts should exclude confessions induced by drugs, 
writers have said that the use of drugs for that purpose had not yet re- 


ceived sufficient scientific acceptance.” Perhaps the conclusion sometimes 
covers a revulsion at the oppressive uses to which the practice might be 
put by the authorities. By now, scientific investigation has not only ad- 
vanced the medical uses of the drugs but has also revealed the unrelia- 
bility of the confession for courtroom purposes by showing increasingly 
the subconscious elements which enter it.?” 

If the rule against involuntary confessions is designed to induce thorough 
investigation by the prosecutor, who might otherwise yield to the feeling 
that “‘it is far pleasanter to sit comfortably in the shade rubbing red pep- 
per into a poor devil’s eyes than to go about in the sun hunting up evi- 
dence,”** then certainly confessions induced by drugs ought to be ex- 
cluded. Otherwise, the authorities might often be tempted simply to round 


*4 Malinski v. New York, 324 U.S. 401 (1945); Ashcraft v. Tennessee, 322 U.S. 143 (1944), 
noted in 57 Harv. L. Rev. 919 (1944); Ward v. Texas, 316 U.S. 547 (1942); The United States 
Supreme Court Interpretation of Admissibility of Criminal Confessions, 36 J. Crim. L. and 
Criminology 222 (1945). 


2s Rule 505, Comment (C). *% Wigmore, Evidence § 841, 998 (3d ed., 1940). 


27 See Hudson, Psychological Problems Relating to Criminal Confessions of Innocent Per- 
sons, 18 Medico-Legal J. 84 (1900), for a discussion of the influence of suggestion in inducing 
confessions from the innocent. 


28 ; Stephens, History of Criminal Law 442 (1883). 
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up suspects and inject drugs, instead of making a thorough investigation 
of all the circumstances of the crime. 

The “sporting chance’ notion for excluding involuntary confessions 
has often received contemptuous treatment from writers. Bentham de- 
rided it, calling it the “fox-hunters’ reason.” However, it appears to have 
far more validity than the grace of the fox-hunter.*° The individual citizen 
ought to be free from oppression by the law-enforcing authorities, and the 
use of drugs to obtain statements opens tremendous possibilities for op- 
pression. On technically sufficient warrants, persons might be arrested and 
subjected to interrogation. Under the influence of drugs, their secrets, 
their wishes, their subconscious hostilities, would soon become police 
property, and many private details, better left hidden, could be used to 
embarrass or destroy the subject. Although the drug injection would lack 
the physical discomfort of torture, it would, nevertheless, be an effective 
method of torture whose results in ruined lives might far exceed the dis- 
comforts of the conventional third degree. Surely, on the basis of prevent- 
ing unfair oppression, the rule is properly applied to exclude confessions 
induced by drugs. There might be no incongruity in the use of drugs in a 
system of Continental European criminal procedure which subjects the 
accused to inquisitorial cross-examination and permits both his silence and 
his speech to be used by the prosecution. More than fifty years ago, a 
Dutch statute expressly permitted the police authorities to use hypnotism 
for the purpose of obtaining information; but even there the statement 
itself was made inadmissible.** 

Courts have excluded as involuntary other confessions which resemble 
those induced by drugs. A confession which appeared to be made under 
hypnotic influence was held involuntary as was one made under the influ- 
ence of a clairvoyant.** At about the beginning of the century, the ques- 
tion of using confessions by hypnosis was widely discussed in the United 
States, and the medical and legal professions apparently agreed that sug- 
gestibility played too great a role in the confessions, because ‘‘even honest 
questioning may act as false suggestion.”’** A confession made in sleep is 

* Bentham, Rationale of Judicial Evidence, bk. 9, c. 3. 


3° McCormick, The Scope of Privilege in the Law of Evidence, 16 Tex. L. Rev. 447, 451-57 
(1938). 


3 Hypnotism and the Law, 95 Law Times 500 (1893). 

# Rex v. Booher, [1928] Dom. L. Rep. 795 (Alberta), noted in 42 Harv. L. Rev. 704 (1929) ; 
State v. Strong, 83 N.J.L. 177, 188, 83 A. 506, 510 (1912); see People v. Ebanks, 117 Cal. 652, 
49 Pac. 1049 (1897). 

33 Ladd, Legal Aspects of Hypnotism, 11 Yale L. J. 173 (1902); Bannister, Hypnotic Influ- 


ence in Criminal Cases, 51 Albany L. J. 87, 88 (1895); see Wigmore, Science of Judicial Proof 
§ 311 (3d ed., 1937). 





608 THE UNIVERSITY OF CHICAGO LAW REVIEW 


also involuntary ;*4 but since sleep, unlike the injection of sodium pento- 
thal, is a phenomenon with which all men are acquainted, the Supreme 
Court of West Virginia, in 1891, was willing to trust a jury to decide 
whether a defendant was awake or asleep; and, if asleep, whether she was 
speaking the truth when she said: “‘ They have devilled me so much about 
this that I don’t care how it goes; I only consented to his death and gave 
him the poison.” The court said: 


It was a question of fact, which the jury was competent to decide, whether the pris- 
oner was awake or asleep when the ejaculation was made. We must assume that it was 
discussed before the jury in lights applicable to the subject, to enable the jury to make 
an intelligent estimate of its weight. It was with them to say whether it was made in 
sleep, and was therefore worthless, or whether, though in sleep, it was but the divul- 
gence of truth, springing from guilt which rested heavy on the soul, and broke forth 
through voice and lips, the half conscious man revealing secrets, indelibly impressed on 
the memory, which, if fully awake, he would fain have suppressed. It was with the jury 
to say whether she was fully awake, and forgot herself, and in this soliloquy spoke out 
the truth. The operation of the human mind is an enigma, and its expressions in the 


unconsciousness of sleep are frequently vagaries and fictions, but sometimes born of 
reality.3s 


Although the court’s language sounds like a modern description of a sub- 
ject under sodium pentothal, probably even the same court would not 
trust a jury to weigh a statement induced by the drug. Courts have also 


let juries decide the value of confessions made when a defendant was said 
to be intoxicated® or hysterical.” 

It might be argued that statements induced by drugs should be admit- 
ted on the same basis that courts receive the results of other involuntary 
physical tests. Courts have gone far in admitting evidence of physical 
tests, made in or out of court, which have been established as accurate.** 
Thus, many courts have admitted evidence of blood and respiration tests 
for intoxication, medical examination for pregnancy and diseases, finger- 
printing, and even psychiatric examinations.*® Short of the invasion of a 


34 People v. Robinson, 19 Cal. 41 (1861). 

35 State v. Morgan, 35 W.Va. 260, 265, 13 S.E. 385, 386 (1891). 

3 Eskridge v. State, 25 Ala. 30 (1854). 

37 People v. Lehin, 209 Cal. 336, 287 Pac. 337 (1930). 

3* State v. Graham, 74 N.C. 646 (1876). 

39 Inbau, op. cit. supra note 23; 25 Ore. L. Rev. 270 (1946), noting State v. Cram, 176 
Ore. 577, 160 P. 2d 283 (1945); Blood Test for Intoxication in Criminal Cases, 1941 Wis. L. 
Rev. 249; Mamet, Constitutionality of Compulsory Chemical Tests to Determine Alcoholic 
Intoxication, 36 J. Crim. L. and Criminology 132 (1945); Intoxication Tests as a Violation of 


the Privilege Against Self-Incrimination, 3 Wash. & Lee L. Rev. 122 (1941); Compulsory 
Bodily Action or Exhibition as Violating the Privilege against Self-Incrimination, 17 Minn. L. 
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superior right of privacy or the infliction of direct pain or suffering on the 
accused, there is now no doubt that he can be compelled to exhibit his 
physical characteristics for many tests which have wide acceptance for ac- 
curacy. Does this tendency of the courts indicate that statements made 
under the influence of drugs may also be held to be admissible? In reaching 
their decisions, all courts and all text writers have said that the rules 
against self-incrimination and involuntary confessions refer to verbal ut- 
terances.*° The breath, the blood, the fingers, and other organs will be al- 
lowed to present mute evidence under the interpretation of the tester; but 
words have been excluded. Even in ordering psychiatric examinations, 
courts have not ordered defendants to speak if they refused.“ Sustain- 
ing a lower court order for such an examination, the Supreme Court of 
Louisiana said : ‘‘ He was forced to do nothing; he was looked at and spoken 
to; but even a cat may look at a queen, and no one need answer when 
spoken to unless he wishes to.’ The distinction between verbal and 
physical compulsion has a valid historical basis, because the abuses in 
compelling self-incrimination and involuntary confessions were predomi- 
nantly concerned with verbal utterances; but the distinction seems to be 
based also on accepting the dualism of body and mind, admitting the 
evidence of the body, but not of the mind. Under the impact of modern 
psychology, the “‘mind” as generally conceived is fleeing to ever deeper 
recesses, leaving more and more functions to the “body.” One day, verbal 
utterances may be deemed mere “physical characteristics,” and the use of 
statements induced by drugs may be admissible in mixed courts of 
medicine and of law. So long, however, as the law holds a criminal respon- 
sible for his wilful crime and punishes him, it is unlikely that Anglo-Ameri- 
can courts as we know them will hold forcibly obtained verbal statements 
equally admissible with footprints, fingerprints, and blood tests. 

Most American courts do, however, make a fine distinction between 
confessions and admissions.‘* Although a confession is admissible only if 


Rev. 187 (1933); 13 U. of Kan. City L. Rev. 103 (1944), noting State v. Shannon, 182 S.W. 2d 
384 (Ark., 1944). Compulsory Subjection to Physical Examination by a Doctor as Violating 
the Privilege against Self-Incrimination, 17 Notre Dame Lawyer 243 (1942); Wigmore, Evi- 
dence § 2265 (3d ed, , 1940); Kemner, Power of Courts to Compe! Defendants in Criminal Cases 
to Submit to Physical Examination, 4 Ind. L.J. 456 (1929). 


4° Holt v. United States, 218 U.S. 245, 252 (1910); Greenleaf, Evidence § 469c (16th ed., 
1899); The Privilege against Self-Incrimination, 49 Yale L.J. 1059, 1062 (1940). 

# State v. Coleman, 96 W.Va. 544, 123 S.E. 580 (1924); People v. Furlong, 187 N.Y. 198, 
79 N.E. 978 (1924); Commonwealth v. DiStasio, 294 Mass. 273, 1 N.E. 2d 189 (1936). 

4 State v. Genna, 163 La. 701, 714, 112 So. 655, 660 (1927). 


«3 Wigmore, Evidence § 821 (3d ed., 1940); Wharton, Criminal Evidence §§ 592, 646 (11th 
ed., 1935). 
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it is voluntary, an admission need not be shown to have been made volun- 
tarily. Wigmore explains the difference by saying that a confession is an 
acknowledgment “in express words by the accused in a criminal case of the 
truth of the guilty fact charged or of some essential part of it,” while an 
admission is an acknowledgment “of subordinate facts colorless with ref- 
erence to actual guilt.” Since majority opinion admits involuntary 
admissions, there seems to be no obstacle to the admission in evidence of 
a mere involuntary admission, even if made under the influence of a drug. 
The distinction is a fine one and hardly seems realistic or desirable.“ 
Nevertheless, if a court could draw a distinction between a mere admission 
and a confession under the influence of a drug, the admission might be 
received. 

The regularity of the law in refusing to admit confessions induced by 
drugs does not remove such drugs from the world nor settle the many 
problems raised by their increasing use. Although the prosecution is 
clearly foreclosed from offering the involuntary confession, the defense 
may want to offer a statement in proof of innocence. Dr. W. F. Lorenz of 
the University of Wisconsin reports that the use of drugs is far more ef- 
fective in clearing the innocent than confounding the guilty.“ 

May a defendant support his innocence by offering testimony of state- 
ments made while under the influence of a drug? The rejection of such an 
offer was sustained by the Supreme Court of Missouri in 1926, which said: 

It was sought to introduce in evidence the deposition of a doctor residing elsewhere, 
who testified to the effect that he had administered to the defendant what he termed 
a “truth-telling serum,” and that while under its influence the defendant had denied 
his guilt. Testimony of this character—barring the sufficient fact that it cannot be 
otherwise classified than as a self-serving declaration—is, in the present state of human 
knowledge, unworthy of serious consideration. We are not told from what well this 
serum is drawn or in what alembic its alleged truth-compelling powers are distilled. Its 
origin is as nebulous as its effect is uncertain. A belief in its potency, if it has any exist- 
ence, is confined to the modern Cagliostro, who still, as Balsamo did of old, cozen the 
credulous for a quid pro quo, by inducing them to believe in the magic powers of 
philters, potions and cures by faith. The trial court therefore, whether it assigned a 
reason for its action or not, ruled correctly in excluding this clap-trap from the con- 
sideration of the jury. Cogent reasons based upon numerous rulings, cited in the re- 
spondent’s brief, bear ample testimony to support the wisdom of the court’s ruling. 


Undoubtedly, the ruling but not the language of the Missouri Supreme 
Court would be universally followed today even though modern psychi- 

44 Gorham, Involuntary Admissions Should Not Be Competent Evidence, 19 Temp. L. Q. 
485 (1946). 

4s Lorenz, op. cit. supra note 12, at 249. 

4* State v. Hudson, 314 Mo. 599, 289 '5.W. 920 (1926). 
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atrists effect cures with sodium pentothal of which Cagliostro and Bal- 
samo never dreamed. The unreliable nature of the statement and the sug- 
gestibility of the subject would make any court hesitate to disorganize a 
trial by allowing admission. Upon similar offers by defendants, courts have 
refused to admit in evidence the results of lie-detector tests involving 
blood pressure, pulse, respiration, electrical skin response, and muscular 
tension.‘? Although widely used by police, by employers, by insurance 
companies, and others to detect deception, the “‘lie detector’’ test has not 
yet established itself as sufficiently trustworthy to be admissible in evi- 
dence.** Undoubtedly, courts also give weight to the apprehension that a 
sincere but mistaken application of its use, much more an unscrupulous 
one, would impede trials. One court has refused to admit the tests of a lie 
detector, even on stipulation of both sides.“** By still stronger reasoning, 
the statement influenced by a drug would be excluded whether offered by 
prosecution or defense. 


Ill 


Even though the resultant statement is inadmissible, the authorities 
will undoubtedly continue to experiment with drugs and probably con- 
tinue to use them to induce statements. It might readily occur that a sus- 
pect, when told that a drug would be administered, would make a full con- 
fession, perhaps in fear that otherwise even more crimes might be re- 
vealed. Would the confession be admissible? If the confession were made 
under the direct threat that a drug test would be administered, it would 
probably be excluded because made under a physical threat. But suppose 
an involuntary drug test were actually made, and later the suspect were 
informed, either truthfully or by trickery, that he had made a confession 
and were then induced or tricked into making a complete confession. Al- 
though English legal authorities reject the view that the state may use 
trickery to obtain confessions,“? American courts allow its use, so long, 
they say, as trickery is used in a manner calculated to obtain truthful 
results.5° 

47 34 A.L.R. 147 (1924); 86 A.L.R. 616 (1933); 119 A.L.R. 1200 (1939); 139 A.L.R. 1174 
(1942); contra: People v. Kenny, 167 Misc. 51, 3 N.Y.S. 2d 348 (1938), in effect overruled by 
People v. Forte, 279 N.Y. 204, 18 N.E. 2d 31 (1938); Smallwood, Lie Detectors: Discussion 


and Proposals, 29 Corn. L. Q. 535 (1944); Forkosch, The Lie Detector and the Courts, 16 
N.Y.U. L.Q. Rev. 202 (1939). 


48 See People v, Becker, 300 Mich. 562, 2 N.W. 2d 503 (1942). 
4% LeFevre v. State, 242 Wis. 416, 8 N.W. 2d 288 (1943). 
4° Non Tali Auxilio, 92 L.J. 204 (1942). 


8° Wigmore, Evidence § 841 (3d ed.. 1940); Commonwealth v. Hipple, 333 Pa. 33, 39, 3 A. 
ad 353, 356 (1939). 
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Similar problems have accompanied the use of lie detectors. One of the 
values of using a lie detector is authoritatively said to be that “the instru- 
ment, the tests, and the accompanying procedures have a decided psycho- 
logical effect in inducing admissions from guilty individuals.” Recently 
the Illinois Supreme Court reversed a conviction because the prosecution 
offered a confession made while defendant was involuntarily subjected to 
a lie-detector test. The court said that the wrongful test “influenced, if it 
did not induce” the involuntary confession.** In Canada, the Alberta Su- 
preme Court unhesitatingly rejected a confession made immediately after 
hypnosis by a Crown agent.* Similarly, a confession induced after an 
involuntary drug interview should likewise not be admissible. Earlier deci- 
sions in other courts have admitted confessions made after inadmissible 
compulsory lie-detector tests, when defendants were induced to confess 
because they believed that the tests had demonstrated their guilt.54 

If the authorities persist in using drugs to obtain inadmissible involun- 
tary statements, may they nevertheless use the facts learned through the 
statements, or are they barred from using the “fruit of the poisonous 
tree”? American courts permit the prosecution to use evidence discovered 
through the involuntary confession of an accused, even though the con- 
fession itself is inadmissible.* The United States Supreme Court and a 
minority of the states have modified the rule, but only to reject the use of 
papers and things obtained by illegal search or seizure. The facts ob- 
tained are not “sacred and inaccessible’ but may be proved if knowledge 
of them is also gained from an independent source. In a special group of 
cases, the cases of illegal wire tapping under the Communications Act of 
1935, the Supreme Court has prohibited the use of all evidence obtained 
as a direct result of such wire tapping, because the prohibition of wire-tap- 
ping evidence would be meaningless unless the court also prohibits the 


5 Inbau, The Lie Detector, 26 B.U.L. Rev. 264 (1946). 


8 People v. Sims, 395 Ill. 69, 72, 69 N.E. 2d 336, 338 (1946). 
53 Rex v. Booher, [1928] 4 Dom. L. Rep. 795. 


54 State v. Dehart, 242 Wis. 562, 8 N.W. 2d 360 (1943); Commonwealth v. Jones, 341 Pa. 
541, 19 A. 2d 389 (1941); Commonwealth v. Hipple, 333 Pa. 33, 3 A. 2d 353 (1939), discussed 
in 13 Medico-Legal and Criminological Rev. 202 (1945). 


88 Wigmore, Evidence § 2183 (3d ed., 1940); 18 Tex. L. Rev. 504 (1940), noting Nardone v. 
United States, 308 U.S. 338 (1939). 


8 Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). Whether Harris v. United 
States, 67 S. Ct. 1098 (1947), heralds a modification of this rule cannot be determined until the 
courts have opportunity to decide whether the principle it announces is a contraction of the 
illegal search concept or of the illegal evidence concept. 





LEGAL ASPECTS OF DRUG-INDUCED STATEMENTS 613 


“fruit of the poisonous tree.”’5? Even in these cases, however, the Supreme 
Court has said that the rule does not prohibit the use against a party of 
the facts learned by the illegal interception of evidence, if the connection 
is so attenuated as to dissipate the taint.** 

If the courts will permit the authorities to use any facts learned during 
drug interviews, is there not then a powerful incentive to use drugs to ob- 
tain information leading to admissible evidence? If the individual is to be 
adequately protected from the oppressive use of drugs, it would seem that 
the Supreme Court ought to construe due process to prohibit using the 
fruits of the involuntary confession. Such a result would impose no hard- 
ship upon prosecuting authorities. To avoid the confusion of proving 
which facts were learned properly and which by drug interrogation, the 
authorities need simply refrain from injecting the drug. If the rights of all 
individuals are to be effectively protected from promiscuous involuntary 
use of the injection, then courts must exclude any evidence obtained by 
its use, however attenuated. Otherwise: 

To forbid the direct use of methods thus characterized but to put no curb on their 


full indirect use would only invite the very methods deemed “inconsistent with ethical 
standards and destructive of personal liberty .”’s® 


IV 


How may an individual protect himself if the authorities threaten him 
with involuntary injection of a drug? Certainly he could obtain an injunc- 
tion restraining such interference with his personal rights. The right to 
be free from interrogations by means of drugs seems clearly to be a right 
of privacy which courts protect. In 1940, a New Jersey court held that 
an individual’s right of privacy was invaded even by a blood test to ex- 
clude paternity. The court said: 


But if we admit such an encroachment upon the personal immunity of an individual 
where in principle can we stop? Suppose medical discovery in the future evolves a tech- 
nique whereby the truth may infallibly be secured from a witness by trepanning his 
skull and testing the functions of the brain beneath. No one would contend that the 
witness could be forced against his will to undergo such a major operation at the im- 


57 Nardone v. United States, 308 U.S. 338 (1939). But see United States v. Bayer, 67 S. Ct. 
1394, 1398 (1947). 

58 Thid., at 341. $9 Ibid., at 340. 

% State v. Mayer (unreported), Superior Court of King County, Washington (Nov. 23, 


1929), digested in National Commission on Law Observance and Enforcement, Report on Law- 
lessness in Law Enforcement 151 (1931). 


* Methods of Scientific Crime Detection as Infringements of Personal Rights, 44 Harv. 
L. Rev. 842, 845 (1931). 
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minent risk of his life, in order to secure evidence in a suit between private parties. 
How then can he be forced to undergo a less dangerous operation, and at what point 
shall the line be drawn? To my mind, it is not the degree of risk to life, health or happi- 
ness which is the determinative factor, but the fact of the invasion of the constitutional 
right to personal privacy. 

When the law has permitted a new scientific test to invade an individ- 
ual’s privacy, it has demanded at least accuracy before it permitted the in- 
vasion. But the use of drugs induces verbal statements which are subject 
to suggestion, contain a large and perhaps dangerous admixture of fact 
and fancy, include involuntary facts concerning his entire past life, and in 
addition may uncover his deepest wishes, his subconscious hostilities, 
and his personal secrets affecting both his life and the lives of others. There 
could hardly be a greater claim to the right of privacy nor a greater ur- 
gency for injunctive relief. 

In many states, the extracting of involuntary confessions is penalized by 
statutes, which would also provide an additional basis for civil or criminal 
action.®? However, injunction procedure would often be too slow to pre- 
vent the completed act. Moreover, a suit for damages and a prosecution 
for violation of a statute would depend upon the willingness of a jury to 
assess damages and of the prosecuting authorities themselves to institute 
prosecution. Thus, the individual is left with no effective remedies against 


drug injections unless the courts exclude the “fruit of the poisonous tree” 
with such finality that prosecuting authorities will not be under any legal 
temptation to infringe on the rights of individuals. An individual would 
then be free, if he wished, to consent to a drug interview, if he felt that it 
would be helpful to him; but he would also be free from the risk of invol- 
untary injection. 


V 


Since we can fairly expect that the authorities may continue to use drugs 
to induce statements, unless checked, what are the duties of the physician 
who administers the drug? If he administers it at the request of the prose- 
cuting authorities for the purpose of obtaining an involuntary confession, 
he is a participant in their act and shares their legal responsibility. In his 
case, however, the possibility of revocation of license must be added to 
other possible consequences. Dr. W. F. Lorenz says that in a criminal in- 
vestigation, no physician should ever administer a drug to induce a state- 

& Bednarik v. Bednarik, 18 N.J. Misc. 633, 652, 16 A. ad 80, go (1940), noted in 89 U. of 
Pa. L. Rev. 518 (1941). 


3 National Commission of Law Observance and Enforcement, op. cit. supra note 60, App. 3 
(1931). 
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ment except in the presence of a representative of the suspect, and then 
only after full explanation and consent.*4 

Suppose, however, that in the course of his proper medical use of sodium 
pentothal, the physician hears a confession of a crime. May he reveal the 
crime? Must he reveal it if questioned? Since mentally ill people include 
many persons who are criminals as a result of their illness, there should be 
an assurance that the criminal personality who seeks the best mental 
treatment, like the penitent who seeks absolution, should be free to seek 
it and receive it without fear that his deeds would thereby be revealed. 
The Hippocratic Oath lays the following moral obligation on the physi- 
cian: 

What I may see or hear in the course of the treatment or even outside of the treat- 


ment in regard to the life of men, which on no account one must spread abroad, I will 
keep to myself holding such things shameful to be spoken about. 


Undoubtedly, most physicians have high personal standards safeguarding 
the confidences of the patient. Nevertheless, the common law and the law 
of approximately one-third of our states recognize no legal privilege in the 
communication from patient to physician; and the remaining states limit 
the privilege to information necessary to enable the physician to act pro- 
fessionally.*s In those states which recognize the privilege, a psychiatrist 


ought to be successful in establishing that any statement made in a 
sodium pentothal interview constitutes information necessary to enable 
him to act professionally. 

The drugs have been highly useful in identifying victims of amnesia who 
are unable to give their names and addresses.” If other means are ex- 
hausted, ought not the law-enforcing authorities to be permitted to have a 
physician use sodium pentothal so as to restore the victim to his proper 
environment? Even if in the course of such an exploration, a physician in- 
evitably hears a confession of a crime, it would seem that the patient- 
physician privilege, where it exists, should protect him from disclosure, on 
the theory that all the disclosures made during the interview are necessary 
to enable him to act professionally; and his ethical standards ought to re- 
quire him to conduct the examination privately so as to limit his work to 


6s Lorenz, op. cit. supra note 12, at 248, 249. 


6s Wigmore, Evidence § 2380 (1940); Chaffee, Privileged Communications: Is Justice Served 
or Obstructed by Closing the Doctor’s Mouth on the Witness Stand? 52 Yale L.J. 607 (1943); 
Physician and Patient, 183 Law Times 337 (1937). 


% Morrow, op. cit. supra note 15, at 112. Mosier and Harnes, The Identification of an 
Amnesia Victim by the Use of Scopolamine—An Experiment, 26 J. Crim. L. and Criminology 
431 (1935). 
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medical care and guard against disclosure of utterances except through his 
medical report. Although in some cases, the physician who examines or 
treats a suspect in police custody is held to be acting as physician for the 
state and to be outside the physician-patient privilege,” in no case has 
he been permitted to testify to involuntary verbal communications. 

Although the therapeutic use of sodium pentothal and related drugs by 
physicians ought to be encouraged in every way, and although suspects 
should be free to use it before trial under proper safeguards to assure a 
voluntary decision, the involuntary use of such drugs on criminal suspects 
is premature until society fully accepts the principle and practice that 
lawbreakers are to be treated and corrected rather than punished, and that 
the aim of criminal administration should be the speedy cure, rehabilita- 
tion, and restoration of the criminal without regard to traditional ideas of 
retribution and public punishment. So long as the state enacts laws to 
punish lawbreakers, and so long as the enforcement of such punishment 
can be directed or withheld by prosecuting authorities, the use of drugs to 
induce statements can be a powerful force for the oppression of individual 
citizens. We may expect that people closely identified with law-enforcing 
authorities will press for the widespread police use of such drugs in all 
criminal cases. Such a use would threaten everyone, without exception, 
save for those in ultimate control of political power. The drugs could be 
used to explore the life and thoughts and wishes of anyone on whom the 
authorities choose to use them. 

One serious proponent of widespread use of such drugs to obtain state- 
ments in criminal cases has announced that the struggle to legalize their 
involuntary use will be “long and bitter.”®* Under our present system of 
laws, the struggle to legalize the involuntary use of such drugs will not 
only be long and bitter but probably unsuccessful as well. 


67 Leard v. State, 30 Okla. Crim. 191, 235 Pac. 243 (1925); State v. Coleman, 96 W. Va. 
544, 123 S.E. 580 (1924). 


8 Goddard, How Science Solves Crime: “Truth Serum,” or Scopolamine, in the Interroga- 
tion of Criminal Suspects, 10 Hygeia 337 (1932). 





EMPLOYER FREE SPEECH 


A COMPARATIVE ANALYSIS* 
ALLEN SINSHEIMER, Jr. 


I 


HAT constitutes freedom of expression has become more and 

\V \) more difficult to determine since the first World War. If words 

or expressions were only a method of stating or constituted 
merely an indication of opinion and nothing more, the problem would 
be relatively simple. The difficulty is that words also constitute “acts” 
and that the manner of presentation or the person presenting them may 
have weight or bearing of much greater significance than the expression 
—i.e., often a coercive effect. 

While a purported rationale or doctrine, the so-called ‘clear and pres- 
ent danger” rule, has been enunciated, the decisions of the Supreme Court 
are far from consistent. It is not the purpose of this article to trace or 
analyze all of the free speech cases but rather to try to point out the con- 
flicting results arrived at in analogous situations and then to refer par- 
ticularly to the relation between the National Labor Relations Act and 
free speech. It is hoped that the way toward a clearer policy may then be 
seen. In the Schenck case following the first World War, Mr. Justice 
Holmes for the first time enunciated what is now known as the “clear and 
present danger’’ rule when he said that there must be “clear and present 
danger that they [the words used] will bring about the substantive evils 
that Congress has a right to prevent.”* While this was not adhered to by 
the Court in the Abrams or the Gitlow cases,’ it has since been re-enunci- 

* This article was written prior to the passage of the Labor- -Management Relations Act of 
1947 [the Taft- Hartley Act]. Section 8(c) of this Act provides: “The expressing of any views, 
argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or 
visual form, shall not constitute or be evidence of an unfair labor practice under any of the 
provisions of this Act, if such expression contains ‘no threat of reprisal or force or promise of 
benefit.” While the main thesis of this article is not affected thereby, this provision should be 


kept in mind insofar as a change in congressional intent may be indicated in the case of em- 
ployer speech. 


t Attorney for the National Labor Relations Board, Cincinnati Regional Office. The views 
herein expressed are those of the author. They are not to be taken as a statement of NLRB 
policy or opinion. 


* Schenck v. United States, 249 U.S. 47, 52 (1919). 
? Abrams v. United States, 250 U.S. 616 (1919); Gitlow v. New York, 268 U.S. 652 (1925). 
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ated in numerous cases’ and is generally considered to be the rule appli- 
cable to free-speech cases. The Court recently stated in Thomas v. Collins:* 
For these reasons any attempt to restrict those liberties must be justified by clear 
public interest, threatened not doubtfully or remotely, but by clear and present danger. 
The rational connection between the remedy provided and the evil to be curbed, which 
in other contexts might support legislation against attack on due process grounds, will 
not suffice. These rights rest on firmer foundation. Accordingly, whatever occasion 
would restrain orderly discussion and persuasion, at appropriate time and place, must 
have clear support in public danger, actual or impending. Only the gravest abuses, 
endangering paramount interests, give occasion for permissible limitation. 


However, the Hatch Act case, United Public Workers v. Mitchell,’ which 
is more fully discussed hereafter, raises considerable doubt as to the extent 
of the present application of this rule. It was originally applied to clear and 
present danger to the government, since the Schenck case arose under the 
Espionage Act of 1917. It has more recently been considered to apply to 
clear and present danger to a “substantial interest” of the government. 
The theory involved, as indicated by the quotation from the Thomas case, 
is the difference between clear and present danger and a mere tendency to 
endanger the government or a “substantial interest of government” or a 
“clear public interest.” 

The doctrine involves the highly emotional word “‘danger” and a con- 
struction of “clear public interest,” “paramount interest,” or “‘ substantial 
interest.” It requires the Supreme Court to determine whether (1) clear 
danger exists, (2) to a paramount public interest, thereby substituting the 
judgment of the Court for that of Congress in both respects. This stand- 
ard, as has been pointed out, is exactly contrary to the Court’s recent at- 
titude in respect to social legislation which has been upheld if deemed 
rational and not arbitrary.® This seems to be explained on the ground that 
while due process, property rights, etc., are important, free speech is vital 
to both their preservation and the existence of our form of government. 


II 


Consideration of a few situations will indicate the problems and diff- 
culties arising from a “‘clear and present danger’’ test. Section 8(1) of the 
National Labor Relations Act’ provides: “It shall be an unfair labor prac- 
tice for an employer—(1) To interfere with, restrain, or coerce employees 

3 Cantwell v. Connecticut, 310 U.S. 296, 311 (1940); West Virginia Board of Education v. 


Barnette, 319 U.S. 624, 639 (1943); Thomas v. Collins, 323 U.S. 516 (1945); Craig v. Harney, 
67 S. Ct. 1249 (1947). 


4323 U.S. 516, 530 (1945). 567 S. Ct. 556 (1947). 
6 Chaffee, Free Speech in the United States 359-61 (1944). 
7 49 Stat. 449 (1935), 29 U.S.C.A. § 158(1) (1942). 
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in the exercise of the rights guaranteed in Section 7.’’* When the National 
Labor Relations Board first commenced enforcement of the act it took the 
position that an employer had to be completely neutral. He could not in- 
ject himself into a union organizational campaign by speech or otherwise.® 
This was generally coupled with an assertion that his very speech by itself 
was coercive.’® Both ideas were current in the board’s thinking until the 
Supreme Court’s decision in the Virginia Eleciric & Power case," and the 
subsequent decision of the Second Circuit Court of Appeals in the VLRB 
v. American Tube Bending Company. There was present a duality of ar- 
gument which seemed to treat interference, restraint, and coercion as one, 
and the Supreme Court in the Virginia Electric & Power case appeared to 
take the same view when it said: “ .... the mere fact that language 
merges into a course of conduct does not put that whole course without 
the range of otherwise applicable administrative power. In determining 
whether the Company actually interfered with, restrained, amd coerced 
its employees, the Board has a right to look at what the Company has 
said, as well as what it has done.” It should be noted that the Court has 
used the conjunctive “and’’ whereas the act uses the correlative “or.” 
Interference by words themselves in the sense of violation of neutrality 
appears to have been completely ignored. The Court thought that coer- 
cion in the form of a complex of acts and words was prohibited."* There is 

* National Labor Relations Act § 7, 49 Stat. 449 (1935), 29 U.S.C.A. § 157 (1942), provides: 
“Employees shall have the right to self-organization, to form, join, or assist labor organiza- 


tions, to bargain collectively through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other mutual aid or protection.” 


* See the board’s statement in Matter of American Tube Bending Co., 44 N.L.R.B. 121, 
129 (1942): “The Act, however, contemplates selection by employees of their bargaining repre- 
sentatives free from employer interference Such freedom on the part of employees im- 
ports a correlative duty on the part of employers to maintain neutrality with respect to an 
election to ascertain bargaining representatives.” 


1° Tbid. For similar judicial expressions, see Int. Ass’n of Machinists v. NLRB, 311 U.S. 72, 
78 (1940), where the Supreme Court said: “Slight suggestions as to the employer’s choice be- | 
tween unions may have telling effect among men who know the consequences of incurring that 
employer’s strong displeasure.” See also NLRB v. Federbush Co., 121 F. 2d 954 (C.C.A.ad, 
1941). The court that decided the Federbush case overruled that decision in NLRB v. Ameri- 
can Tube Bending Co., 134 F. 2d 993 (C.C.A. 2d, 1943), following Virginia Electric & Power 
Co. v. NLRB, 314 U.S. 469 (1941), discussed above. For a discussion of the coercive character 
of employer speech, see Rosenfarb, The National Labor Policy 77-83 (1940), and an excellent 
note on Matter of Clark Bros., 70 N.L.R.B. 802 (1946), in 14 Univ. Chi. L. Rev. 104 (1946). 


™ Virginia Electric & Power Co. v. NLRB, 314 U.S. 469 (1941). 
2 134 F. 2d 993 (C.C.A. 2d, 1943); notes 9 and 10 supra. 
"3 Virginia Electric & Power Co. v. NLRB, 314 U.S. 469, 478 (1941). 


4 Words in themselves have also been held to be coercive, such as a threat of discharge for 
joining a union or to close the plant if it became unionized. See NLRB v. Winona Textile Mills, 
19 Lab. Rel. Ref. Man. 2417, 2422 (C.C.A. 8th, 1947); Wadesboro Full Fashioned Hosiery 
Mills, 19 Lab. Rel. Ref. Man. 1251 (1947). 
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no discussion of clear and present danger in the Virginia Electric & Power 
case but the result, if this doctrine be applied, is apparently that “coer- 
cion” constitutes a clear danger to a paramount public interest but that 
mere interference would not. Actually, the Second Circuit Court of Ap- 
peals in the American Tube Bending case thought that the Supreme Court 
had gone so far as to find either that no paramount interest was involved 
subject to regulation or that even some coercion might not constitute a 


clear danger. Judge Learned Hand said (referring to the Virginia Electric 
& Power case): 


In spite of a little ambiguity thrown upon the reasoning by the words last quoted, 
the conclusion seems inevitable that the court did not believe that the bulletin and the 
speech would alone support a finding of coercion. Possibly it so concluded because they 
could not have in fact coerced the employees; but we do not so understand it: the employer 
had raised his privilege and we read the decision as sustaining it. 


This decision of the court in the American Tube Bending case should be 
contrasted with the decision of the same court prior to the Virginia Elec- 
iric & Power decision in the Federbush case* where it had expressed the 
view that the board could properly find employer speech to “have a force 
independent of persuasion” or in effect per se coercive and concluded that 
the board could prevent such speech without violating the First Amend- 
ment. However, board orders where speech was involved have subsequent- 
ly been upheld usually on the complex theory that the speech was coercive 
because coupled with other acts or a pattern of conduct.'? In NLRB ¥. 
M. E. Blatt Co.“ the Third Circuit Court of Appeals said with reference 
to Judge Hand’s opinion in the American Tube Bending case: 

But referring to the Virginia Electric & Power Co. case, Judge Learned Hand 
pointed out that the employer had specifically claimed the privilege of freedom of 
speech guaranteed by the First Amendment. He concluded, therefore, that the Su- 
preme Court in the Virginia Electric & Power Co. case had sustained that privilege 
as absolute. 


*S NLRB v. American Tube Bending Co., 134 F. 2d 993, 905 (C.C.A. 2d, 1943). Italics 


* NLRB v. Federbush Co., 121 F. 2d 954 (C.C.A. 2d, 1941). 


17 Cases cited note 14 supra; M. E. Blatt v. NLRB, 143 F. ad 268 (C.C.A. 3d, 1944); Re- 
liance Mfg. Co. v. NLRB, 143 F. 2d 761 (C.C.A. 7th, 1944); see also Schweitzer v. NLRB, 
144 F. ad 520 (App. D.C., 1944); cf. NLRB v. Brandeis, 145 F. 2d 556 (C.C.A. 8th, 1944), 
where the court refused to find coercion. The latter cases indicate a problem which has caused 
difficulty within the board itself—that is, when are statements per se coercive or when may 
they be found coercive by linking them to other conduct. See Matter of Goodall Co., 68 
N.L.R.B. 252 (1946), Board Member Reilly dissenting at 269; Matter of Fisher Governor Co., 
71 N.L.R.B. No. 206 (1946); Matter of Bausch & Lomb, 72 N.L.R.B. No. 21 (1947); Matter 
of LaSalle Steel Co., 72 N.L.R.B. No. 78 (1947). 


8 143 F. ad 268, 274 (C.C.A. 3d, 1944). 
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We do not so construe the Supreme Court’s decision. We are of the opinion that the 
Supreme Court intended to indicate and did indicate that communications from the 
employer to the employee might amount to coercion, but that it was not clear that the 
Board had found the existence of coercion on sufficient evidence in the cited case. 


The Federbush and other cases had assumed that Congress could con- 
stitutionally limit employer speech by the National Labor Relations Act. 
Apparently without ever discussing whether Congress considered, or 
whether in fact it could be of paramount public interest to interdict em- 
ployer interference by speech with employee rights, or whether employer 
speech might be a serious danger to such paramount rights, the Supreme 
Court decided that employer speech unless “ coercive’’ could not constitu- 
tionally be prevented. There seems little doubt that had Congress made 
unions compulsory and failure to have a union organization at a plant a 
criminal offense, that an employer who, in violation of such a law, told or 
sought to induce employees not to join could not claim the privilege of free 
speech. As Mr. Justice Holmes said in Frohwerk v. United States,'® “To 
make criminal the counselling of a murder’’ would not be a violation of free 
speech. In other words, inducing violation of law is not protected under 
the First Amendment. This is not to say that Congress intended any such 
result. Nor does the fact that Congress might, by creating a definite 
criminal offense, prevent the same kind of speech necessarily mean that 
such speech would be improper under the National Labor Relations 
Act. It does, however, indicate that Congress may act to limit speech 
under certain circumstances, 

Of course, it is possible that the Court, even in the event Congress 
enacted such a criminal statute, might then attempt to apply the doctrine 
of the Thomas case” and substitute not only its judgment of the desira- 
bility of such a criminal statute and of whether clear danger exists, but 
also its impression of the reasons behind the legislation. 

In the Thomas case the court had before it a Texas statute requiring reg- 
istration of all labor organizers operating in that state before they could 
solicit membership. Thomas, who was president of a labor organization, 
did not register in accordance with the statute but made a public address 
urging persons to join his organization and also directly solicited one in- 
dividual to join. The majority of the Court, in a five to four decision, 
found that the statute was an unconstitutional limitation on the right of 
free speech. This was true even though the courts had held that statutes 

9 249 U.S. 204, 206 (1919); see also State v. Musser, 175 P. 2d 724 (1946), cert. granted 15 
L:W. 3401 (Apr. 29, 1947). 

*° Thomas v. Collins, 323 U.S. 516 (1945). 
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requiring registration of persons in given occupations and those soliciting 
money were or would be valid where administrative discretion was not 
involved.** The key to the Thomas case appears to be found in the words 
of Mr. Justice Jackson: “I cannot escape the impression that the injunc- 
tion sought before he [Thomas] had reached the state was an effort to 
forestall him from speaking at all and that the attempt is based in part at 
least on the fact that he did make a public labor speech.”” 

In United Public Workers v. Mitchell, the Court had before it the fol- 
lowing statute which is partially quoted: “No employee... . of the 
Federal Government . . . . shall take any active part in political manage- 
ment or in political campaigns. All such persons shall retain the right to 
vote as they may choose and to express their opinions on all political sub- 
jects and candidates.’’* 

The court in the Mitchell case divided four to three (Justices Vinson, 
Reed, Burton, and Frankfurter for the majority, Justices Black, Rutledge, 
and Douglas dissenting, with Justices Jackson and Murphy not partici- 
pating). While the case also involved a matter of declaratory judgment, 
we are here concerned with the application of the statute to a person 
named Poole who was a roller in the mint, which is a position that does 
not involve public relations. Poole was a ward committeeman, active 
politically on election day as a clerk and paymaster for the services of 


others. Mr. Justice Reed, speaking for the majority, which upheld the 
Hatch Act, took the position that while civil servants have a constitu- 
tional right to act politically, these rights were not absolute, and that 
Congress and the President were responsible for efficient government. He 
also expressed the view that all that was necessary was that the legisla- 


tion be reasonable rather than that a clear and present danger be in- 
volved.*5 


2 Manchester v. Leiby, 117 F. 2d 661 (C.C.A. 1st, 1941); Cantwell v. Connecticut, 310 
U.S. 296 (1940). 


2 Thomas v. Collins, 323 U.S. 516, 548 (1946). Italics added. 


23 67 S. Ct. 556 (1947). #456 Stat. 181 (1942), 18 U.S.C.A. § 6th (Supp. 1946). 


*5 The following quotations indicate Mr. Justice Reed’s views: “Congress and the President 
are responsible for an efficient public service. If, in their judgment, efficiency may be best ob- 
tained by prohibiting active participation by classified employees in politics as party officers 
or workers, we see no constitutional objection It is only partisan political activity that 
is interdicted. It is active participation in political management and political campaigns. Ex- 
pressions, public or private, on public affairs, personalities and matters of public interest, not an 
objective of party action, are unrestricted by law so long as the Government employee does 
not direct his activities toward party success For regulation of employees it is not neces- 
sary that the act regulated be anything more than an act reasonably deemed by Congress to 
interfere with the efficiency of the public service.” United Public Workers v. Mitchell, 67 
S. Ct. 556, 569, 570 (1947). Italics added. 
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Mr. Justice Douglas based his dissent primarily on the ground that 
Poole was but a roller in the mint with no public contact while Justices 
Black and Rutledge took the view that the Hatch Act could not consti- 
tutionally interfere with freedom of expression and certain political ac- 
tivities. Mr. Justice Douglas emphasized that Poole’s work was as remote 
from public relations or policy making as that of a charwoman, that the 
fact that he was a government employee did not mean that his political 
activities could be curtailed to any greater extent than those of anyone 
else, and that the test to be applied should be whether there was a “‘clear 
and present danger to a substantial interest of government.””® 

Mr. Justice Black, who was joined by Mr. Justice Rutledge, took the 
position that it made no difference what Poole’s employment was, and 
that the fundamental rights of government civil servants to express their 
views and to participate in political activities could not be impaired in the 
absence of a showing of clear and present danger. He pointed out the 
fundamental contradiction between stating that these employees ‘may 
express their opinions on all political subjects and activities’ and stating 
that they may “not take any active part in political campaigns.” Mr. 
Justice Black emphasized that any opinions government employees may 
express are at their peril and may cost them their jobs.*” He further ar- 


* Mr. Justice Douglas stated: “But Poole, being an industrial worker, is as remote from 
contact with the public or from policy-making or from the functioning of the administrative 
process as a charwoman. The fact that he is in the classified civil service is not, I think, relevant 
to the question of the degree to which his political activities may be curtailed In other situa- 
tions where the balance was between constitutional rights of individuals and a community 
interest which sought to qualify those rights, we have insisted that the statute be ‘narrowly 
drawn to define and punish specific conduct as constituting a clear and present danger to a 
substantial interest of government. Cantwell v. Connecticut Murdock v. Pennsylvania 
.... Thornhill v. Alabama If those rights are to be qualified by the larger requirements 
of modern democratic government, the restriction should be narrowly and selectively drawn 
to define and punish the specific conduct which constitutes a clear and ; resent danger to the 
operations of government.” Ibid., at 581, 582, 583. Italics added. 


27 The following quotations from Mr. Justice Black’s dissent indicate more emphatically 
the position taken by him: “Along with the vague and uncertain prior prohibitions of the 
publicly 
expressing political views at a party caucus or political gathering for or against any candidate 
or cause identified with a party; . . . . writing for publication or publishing any letter or article, 
signed or unsigned, in favor of or against any political party, candidate, or faction 
“In view of these prohibitions, it is little consolation to employees that the Act contra- 
dictorily says that they may ‘express their opinions on all political subjects and candidates.’ 
For this permission to ‘express their opinion,’ is, the Commission has rightly said, ‘subject to 
the prohibition that employees may not take any active part in... . political campaigns.’ 
The hopeless contradiction between this privilege of an employee to talk and the prohibition 
against his talking stands out in the Commission’s further warning to all employees that they 
can express their opinions publicly, but ‘Public expression of opinion in such way as to con- 
stitute taking an active part in political management or in political campaigns is accordingly 
prohibited.’ Thus, whatever opinions employees may dare to express, even secretly, must be 
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gued that it is not right to muzzle millions because some abuses occur and 
asked whether we could justifiably curtail expression by still other mil- 
lions because they, too, might corrupt the political process. 

The varying opinions in this case have been discussed and quoted at 
some length because of the rather complete discussion by the Justices in- 
dicating the divergent viewpoints and also because the result is quite con- 
trary to the Court’s position with respect to the National Labor Relations 
Act. It may be contended that the Mitchell case is distinguishable from 
other free speech cases on the ground that it merely involves regulation 
by the government of its own employees. However, since the Court 
stated it recognizes their constitutional rights, this would lead to an in- 
congruous result unless the Court intended to create a second class con- 
stitutional right. While the majority does not discuss this possibility, it is 
clear from the minority opinion, and particularly from that of Mr. Justice 
Douglas, that being a civil servant is not “relevant to the question of the 
degree to which his political activities may be curtailed.” It is quite obvious 
that a paraphrasing of the majority opinion, if applied to the National 
Labor Relations Act, would probably make any employer speech improper 
as constituting interference. For instance: to paraphrase Mr. Justice Reed, 
“‘Congress and the President are responsible for the maintenance of in- 
terstate commerce. If in their judgment this may best be obtained by 
prohibiting employer interference with employee organization we see no 
constitutional objection. It is only employer interference that is inter- 
dicted. It is active participation in opposition to employee organization. 
Expressions public or private on public affairs, personalities and matters 
of public interest not an objective of opposition to employee organization 
are unrestrained by law so long as the employer does not direct his ac- 
tivities toward interference with employee organization.” Obviously the 
use of a test of reasonable legislation, if applied to the National Labor 
Relations Act and employer speech or to almost any other legislation, 
will cause a different result from the use of the “clear and present danger” 
test. One other point in connection with the comparison of the application 
of the Hatch Act and the National Labor Relations Act is worthy of note; 
that is the penalty attached. The employee who is found guilty of violat- 
ing the Hatch Act loses his job while the employer who is found guilty of 


at their peril. They cannot know what particular expression may be reported to the ask 
sion and held by it to be a sufficient political activity to cost them their jobs 

laws which restrict the liberties guaranteed by the First Amendment should be catia 
drawn to meet the evil aimed at and to affect only the minimum number of people imperatively 


necessary to prevent a grave and imminent danger to the pablic.” Ibid., at 573, 574. Italics 
added. 
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violating the National Labor Relations Act is merely told not to do it again. 
There is accordingly quite a difference in treatment of first offenders and 
a resultant different practical restriction of freedom of speech. 

But even more pertinent, assume legislation is adopted outlawing 
secondary boycotts. Suppose a prominent labor leader merely says, “In 
my opinion no one should buy from any firm that does not hire union 
help.” He then adds that certain named firms do not have union help or 
that they are ‘‘unfair.” He is thereby expressing an opinion which influ- 
ences a considerable number of people because of his position. Similarly, 
what an employer says influences a considerable number of people because 
he is their “boss.” Is the union leader indulging in free speech? The Su- 
preme Court did not think so in Gompers v. Buck Stove & Range Co.* 
decided in 1911. It may be noted that this was before the ‘“‘clear and pres- 
ent danger” rule enunciated by Mr. Justice Holmes in the Schenck case. 
However, Mr. Justice Holmes himself in discussing the Gompers case in 
the Schenck case evidently considered that the result in the Gompers case 
met the ‘‘clear and present danger test.”*® The Gompers case involved a 
charge of conspiracy and a finding that the speech was a part of this con- 
spiracy and the words were verbal acts. To quote the Court: 


Society itself is an organization and does not object to organizations for social, 
religious, business and all legal purposes. The law, therefore, recognizes the right of 
working men to unite and to invite others to join their ranks, thereby making available 
the strength, influence and power that comes from association. By virtue of this right, 
powerful labor unions have been organized. 

But the very fact that it is lawful to form these bodies, with multitudes of members 
means that they have thereby acquired a vast power, in the presence of which the indi- 
vidual may be helpless. This power when unlawfully used against one, cannot be met, 
except by his purchasing peace at the cost of submitting to terms which involve the 
sacrifice of rights protected by the Constitution; or by standing on such rights and 
appealing to the preventive powers of a court of equity. When such appeal is made 
it is the duty of government to protect the one against the many as well as the many 
against the one. 

In the case of an unlawful conspiracy, the agreement to act in concert when the sig- 
nal is published gives the words “Unfair,” “we don’t patronize,” or similar expressions, 
a force not inhering in the words themselves and therefore exceeding any possible 
right of speech which a single individual might have. Under such circumstances they 


28 201 U.S. 418 (1911). 


9 Schenck v. United States, 249 U.S. 47, 52 (1919): “The most stringent protection of free 
speech would not protect a man in falsely shouting fire in a theatre, and causing a panic. Jt 
does not even protect a man from an injunction against ullering words that may have all the effect 
of force. The question in every case is whether the words used are used in such circumstances 
and are of such a nature as to create a clear and present danger that they will bring about the 
substantive evils Congress has a right to prevent. It is a question of proximity and degree.” 
Italics added. 
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become what have been called “verbal acts,” and as much subject to injunction as the 
use of any other force whereby property is unlawfully damaged.** 


Just as it is pointed out by Mr. Justice LaMar in his decision that the 
individual employer may be helpless because of union strength, so may 
the individual employee be helpless because of the employer’s power, and 
so also employer statements or expressions to employees can have a 
“force not inherent in the words themselves and therefore exceeding any 
possible right of free speech which a single individual might have.” This 
is due to the employer’s position rather than to the numbers involved. 
Since the coercive effect is substantially similar it appears inconsistent to 
find the words in the Gompers case coercive and not so find the usual 
statements of an employer. The remainder of the statement “that under 
such circumstances they become what might have been called verbal acts 
and as much subject to injunction as the use of any other force whereby 
property is unlawfully damaged” is also clearly applicable to many em- 
ployer statements to employees. 

It is quite doubtful whether any different result would occur today in 
the situation involved in the Gompers case because there is something 
mystical about conspiracy. Speech or expression in connection with any 
combination or association of persons is likely to be treated as part of a 
conspiracy rather than free speech. There is not as much difficulty appar- 
ently in such situations of finding paramount public interests, clear dan- 
gers, etc. Accordingly, under the Sherman Act the Supreme Court has 
upheld or directed injunctions based primarily on concerted dissemination 
of information as to costs, sales, prices, production, market conditions, 
etc., even in the absence of actual or clear agreement to fix prices, although 
in subsequent cases the Court indicated an unwillingness to draw infer- 
ences of conspiracy from mere joint dissemination of information. In 


3° Gompers v. Buck Stove & Range Co., 221 U.S. 418, 439 (1911). 


3 See American Column & Lumber Co. v. United States, 257 U.S. 377, 399 (1921); see also 
United States v. American Linseed Oil Co., 262 U.S. 371, (1923). The Linseed case involved 
mutual dissemination of information plus a detailed agreement which included provision for 
information as to unsuccessful offerings or quotations to buyers. The Court said: “We are not 
called upon to say just when or how far competitors may reveal to each other the details of 
their affairs. In the absence of a purpose to monopolize or the compulsion that results from 
contract or agreement, the individual certainly may exercise great freedom; but concerted 
activity through combination presents a wholly different problem and is forbidden when the 
necessary tendency is to destroy the kind of competition to which the public has long looked 
for protection.” Ibid., at 390, italics added. How does this compare with the necessary tend- 
ency of expressed employer hostility to destroy or restrict employee organization? The Lumber 
and Linséed cases should be compared with the later cases of Maple Fooring Ass’n v. United 
States, 268 U.S. 563 (1925) and Cement Mfrs. Ass’n v. United States, 268 U.S. 588 (1925). 
The Court stated in the Maple Flooring case at 584: ‘‘We do not conceive that the members 
of trade associations become such conspirators merelv becayse they gather and disseminate 
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these cases there appears to have been little or no discussion of the con- 
stitutional privilege of free speech although Mr. Justice Holmes hints at 
it in a dissent. 

In this connection the recent decision of the Utah Supreme Court in 
State v. Musser, in which certiorari has been granted, should be noted. The 
court there held an agreement to advocate, teach, counsel, advise, and 
urge others to practice polygamy and unlawful cohabitation is an agree- 
ment to commit acts injurious to public morals within the scope of the 
Utah conspiracy statute.* 

On May 19, 1947, the Supreme Court in Craig v. Harney*4 rendered its 
latest free speech decision. Involved was the question of whether certain 
newspaper articles and editorials constituted contempt of court by virtue 
of the nature of their comment concerning a pending case. The court in a 
six to three opinion (Justices Jackson, Frankfurter, and Vinson dissenting) 
reversed a conviction for contempt finding that the statements were con- 
stitutionally privileged. Both the majority and minority ostensibly ap- 
plied the clear and present danger test to the determination of the ques- 


information, such as is here complained of, bearing on the business in which they are engaged 
and make use of it in the management and control of their individual businesses 

Court distinguished the earlier cases on the basis that the character of the information gathered 
and the use which was made of it led irresistibly to the conclusion that there had resulted or 
would necessarily result a concerted effort by the defendants to curtail production or raise 
prices. The Court said the information gathered in the more recent cases did not lead to any 
such necessary inference. It added: “But in the absence of proof of such agreement or con- 
certed action having been actually reached or actually attempted, under the present plan of 
operation of defendants we can find no basis in the gathering and dissemination of such infor- 
mation by them or in their activities under their present organization for the inference that 
such concerted action will necessarily result within the rule laid down in those cases [the 
Lumber and Linseed cases].” A minority of Chief Justice Taft and Justices Sanford and 
McReynolds thought the evidence brought both the Maple Flooring and Cement cases within 
the boundaries of the Lumber and Linseed cases. Ibid., at 586. 


»#“T must add that the decree as it stands seems to me surprising in a country of free 
speech that affects to regard education and knowledge as desirable.” American Column & 
Lumber Co. v. United States, 257 U.S. 377, 413 (1921). 


33.175 P. 2d 724 (1946), cert. granted 15 L.W. 3401 (Apr. 29, 1947). 


4 Craig v. Harney, 67 S. Ct. 1249 (1947). A trial judge, a layman elected to office, had 
directed a verdict which the jury twice refused to return and apparently brought in the verdict 
only after the lawyer for the party against whom the verdict was directed told the jury it 
would have to obey the judge’s instruction. Thereafter a motion for a new trial was made. 
While this motion was pending, the defendants published newspaper articles and editorials 
about the trial. To some extent these publications misrepresented the facts, and further stated 
that the judge’s ruling was arbitrary, a travesty on justice, that it would bring down the wrath 
of public opinion on the judge’s head, and that people were aroused because a serviceman 
“seems to be getting a raw deal.” The publications further deplored the fact that a layman 
sat as judge and that there could be no appeal to a court “familiar with proper procedure and 
able to interpret and weigh motions and arguments by opposing counsel.” It was also stated 
that the “first rule of justice”—hearing both sides—had been repudiated. Ibid., at 1254-55. 
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tion of whether the expressions were such as to “unconstitutionally”’ in- 
terfere with or influence the determination by the trial court of a case then 
pending before it. The majority, although finding the statements intem- 
perate, took the view that “freedom of speech and of the press should not 
be impaired . . . . unless there is no doubt that the utterances in question 
are a serious and imminent threat to the administration of justice.’’ 
They stated that mere vehemence of language was not the measure of the 
power to punish for contempt and that “the danger must not be remote 
or even probable; it must immediately imperil.’”* Mr. Justice Frankfurter 
(joined by Mr. Chief Justice Vinson) expressed the view that the majority 
had so construed the clear and present danger rule as to permit of any 
comment concerning the trial court. Mr. Justice Jackson, however, was 
particularly vigorous in his contention that the articles constituted a 
flagrant interference with and attempt to influence the administration of 
justice. The interesting point in this connection is his concern for nonin- 
terference with the administration of justice by the courts in contrast with 
his views expressed in Thomas v. Collins with respect to employer inter- 
ference with employee selection of a bargaining agent, which he considered 
permissible. Admittedly there is something of an aura about an independ- 
ent judiciary*’ but so also is it recognized that democratic government 
requires free criticism of the government, including judges. The comments 
in the Craig case, while intemperate, do not appear to call for the curtail- 
ment sought by the minority. 

Finally there is another situation in which “free speech” is not un- 
limited—that is in the picketing cases. In Thornhill v. Alabama* the Su- 
preme Court for the first time found that picketing was a form of speech 
within the protection of the First and Fourteenth Amendments. However, 
in the Ritter case*’ it imposed a limitation on this form of expression. In 
that case Ritter owned a restaurant in which he hired union help and was 
also engaged, through a contractor, in erecting a building some distance 
from the restaurant on which non-union help was being employed. The 
union picketed his restaurant with signs that he was unfair. Under a 

385 Thid., at 1253. 

% Thid., at 1255. 


3? This sacrosanct view of the judiciary also appears in Mr. Justiée Frankfurter’s opinion in 
United States v. United Mine Workers of America, 67 S. Ct. 677, 703 (1947), where he concurs 
with the Court that an injunction by a court without jurisdiction over the subject matter must 
be obeyed while the Court is considering whether it has jurisdiction. See Watt, The Divine 
Right of Government by Judiciary, 14 Univ. Chi. L. Rev. 409 (1947). 

38 310 U.S. 88 (1940). 


39 Carpenters & Joiners Union v. Ritter’s Cafe, 315 U.S. 722 (1942). 
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Texas statute limiting picketing, an injunction was granted, and on ap- 
peal to the Supreme Court, upheld by a five to four vote, Mr. Justice 
Frankfurter, for the majority, took the view: “ As a means of communicat- 
ing the facts of a labor dispute, peaceful picketing may be a phase of the 
constitutional right of free utterance. But recognition of peaceful picket- 
ing as an exercise of free speech does not imply that the states must be 
without power to confine the sphere of communication to that directly re- 
lated to the dispute.” He concluded, “It is not for us to assess the wisdom 
of the policy underlying the law of Texas.”*° The minority was quite 
vigorous in its dissent stating that if picketing was free speech, it could 
not be so limited. However, the view has been well expressed“ that pick- 
eting, while a form of expression, is more than free speech since it normally 
involves an element of physical or psychological coercion. This very same 
view has also been ably expressed as to speeches of an employer. 


III 


We have considered free speech in a number of cases and found that 
certain tests have been applied. Two questions occur: first, have the same 
stated tests been ostensibly applied by the Court in the different situa- 

4° Thid., at 728. 


Teller, Picketing and Free Speech, 56 Harv. L. Rev. 180, 200 (1942); Gregory, Labor 
and the Law 334 (1946). 


42 See Rosenfarb, op. cit. supra note 10, and note in 14 Univ. Chi. L. Rev. 104 (1946). See 
also the statement by the Second Circuit Court in NLRB v. Federbush Co., 121 F. 2d 954, 
957 (C.C.A. 2d, 1941) (before that court’s reversal of position after the Virginia Electric de- 
cision, note 10 supra): “Language may serve to enlighten a hearer, though it also betrays the 
speaker’s feeling and desires; but the light it sheds will be in some degree clouded, if the hearer 
is in his power. Arguments by an employer directed to his employees have such an ambivalent 
character; they are legitimate enough as such, and pro tanto the privilege of ‘free speech’ pro- 
tects them; but, so far as they also disclose his wishes, as they generally do, they have a force 
independent of persuasion. The Board is vested with power to measure these two factors 
against each other, a power whose exercise does not trench upon the First Amendment. Words 
are not pebbles in alien juxtaposition; they have only a communal existence; and not only 
does the meaning of each interpenetrate the other, but all in their aggregate take their purport 
from the setting in which they are used, of which the relation between the speaker and the 
hearer is perhaps the most important part. What to an outsider will be no more than the vigor- 
ous presentation of a conviction, to the employee may be the manifestation of a determination 
which it is not safe to thwart. The Board must decide how far the second aspect obliterates 
the first.” Note also the following statement of Judge Evans in NLRB v. Falk Corp., 102 F. 
ad 383, 389 (C.C.A. 7th, 1939): “On the other hand, the position of the employer is a most 
delicate one. Surely, he has the right to his views. And the right to entertain views is rather 
valueless if it be not accompanied by the right to express them. And this right to express his 
views is clearer when they are expressed in response to an interrogatory by one of his em- 
ployees. And yet, the voice of authority may, by tone inflection, as well as by the substance 
of the words uttered, provoke fear and awe quite as readily as it may bespeak fatherly advice. 
The position of the employer, where, as here, there is present genuine and sincere respect 
and regard, carries such weight and influence that his words may be coercive when they would 
not be so if the relation of master and servant did not exist.” 
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tions? Second, have the same standards been in fact applied? A related 
question is whether the situations being considered are in all cases anal- 
ogous. 

The Supreme Court has indicated in some of the sedition cases (Schenck, 
et al.), the boycott case (Gompers, through Mr. Justice Holmes in the 
later Schenck case), the administration of justice or judiciary case (Craig), 
and in the solicitation case (Thomas), that it was applying the clear and 
present danger test. It also appears that some such theory might be ad- 
vanced for the decision in Virginia Electric & Power Co. with relation to 
the National Labor Relations Act, although this is not entirely clear. 
Under the Sherman Act, the later cases, while not discussing the matter, 
appear to lean closer toward clear and present danger while the earlier 
cases are closer to a reasonable tendency standard. The picketing cases 
(Ritter) are also not clear but seem to indicate a reasonable tendency at- 
titude. However, the Hatch Act case (Mitchell) clearly and definitely de- 
parts from clear and present danger to the reasonable tendency view. The 
difficulty in determining the tests theoretically being applied is that ex- 
cept where the Court says it is applying a particular test it is hard to de- 
termine what evaluation or distinction has been made between whether 
the legislation or matter involved is of paramount public interest and 
whether there is a clear danger to such paramount public interest. As to 
what test is in fact being applied, this is also true even in the cases where 
the Court says it is applying one test or the other. Obviously if the Court 
deems legislation to be of no importance then it can find there is no clear 
and present danger to any paramount public interest without even weigh- 
ing the effect of the words in relation to the legislation. 

All of these situations are analogous in that they are related to the prob- 
lem of free expression but in varying situations. The situations most anal- 
ogous to the National Labor Relations Act cases are the picketing and the 
boycott-injunction cases. It seems clear that if there is a clear and present 
danger in the Gompers situation from the utterances or opinions expressed 
there is an equally clear and present danger in the employer speech of 
hostility or assistance under the National Labor Relations Act, where 
Congress considered employee organization should be protected, just as 
much as if Congress were to think boycotts should be prevented. There 
appears to be no difference between protecting employers from boycotts 
by speech of a union president and protecting employees from interference 
by speech of an employer. In each situation the speech carries a weight 
transcending the words themselves because of the person delivering it—in 
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the case of the union because the individual is a leader of the organization 
and in the case of the employer because he is the person who hires and 
fires. Obviously the Court has not applied a like test to the two situations 
but in the Gompers case has, by invoking the doctrine of conspiracy, pre- 
vented speech similar to that which it has permitted to occur in spite of 
the National Labor Relations Act. Why should conspiracy make any dif- 
ference? Would the public interest or the danger be any the less because a 
number of people cause something to happen than if one person, who may 
have more effect, does the same thing? The conspiracy finding in the 
Gompers situation rests on the fact that Gompers was the head of an or- 
ganization voluntarily formed by employees whereas the employer is head 
of an organization formed by others in which employees participate. The 
method or manner of influencing groups or masses of other people causes 
the effect in either case. In each case one person directs or influences the 
acts of a mass. In each case there is a peculiar relationship between an indi- 
vidual and a group or a mass which causes a result rather than any expressed 
words per se. 

The picketing cases are even more closely related to the National Labor 
Relations Act and yet the Court there permits restraint. Picketing has 
many of the same elements of coercion as employers’ speech. If a state can 
define or restrict its limits, why cannot Congress restrict the limits of em- 
ployers’ speech to prevent it in employee organizational matters? 

Sherman Act cases also involve the element of conspiracy and are per- 
haps less clearly related to labor board cases. However, they indicate that 
where the object of speech will probably result in price fixing, it is inter- 
dicted—so also employer speech which is likely to seriously impair em- 
ployee organization could be prevented. 

The Craig case is interesting chiefly because of the position of Mr. Jus- 
tice Jackson. He there finds a clear danger to the judiciary from speech— 
which really does not interfere seriously. And this is in spite of the fact 
there are other considerations in this case which might make a restriction 
on full and free discussion less warranted than in almost any other situa- 
tion including employee organization. Public discussion of the repre- 
sentatives of government in each of its three branches has been considered 
essential to the maintenance of democratic government and to the avoid- 
ance of arbitrary action on the part of government officials. Yet Mr. Jus- 
tice Jackson is willing to stop this, but not employer interference with em- 
ployee organization, even though there may be in fact a serious danger to 
employee organization which Congress has indicated. While this is not 
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as close an analogy as the picketing and boycott cases, it certainly appears 
appropriate and explainable only either as another illustration of varying 
backgrounds of Justices or the “sanctity of the judiciary.” 

The Mitchell case is even more clearly contrary to the National Labor 
Relations Board decisions both in its test and result and, as previously 
indicated, contrary to practically all the other cases in the test applied. 
While in some respects this is not as close an analogy it is difficult to see 
how fundamental constitutional rights can be restricted or limited by the 
Court there and not elsewhere. 

Thomas v. Collins, which restates the clear and present danger test, seems 
closer to the National Labor Relations Act decisions, including the Vir- 
ginia Electric & Power case in the application of the clear and present dan- 
ger test than any of the other cases,** since both involve a nullification or 
partial limitation of an apparently reasonable legislative enactment. As 
previously indicated, it is submitted that even under its clear and present 
danger test the Court in the Thomas case rendered an erroneous decision 
since there was clear evidence of solicitation. Of course, this might be an- 
swered by arguing that no paramount public interest was involved to 
which there could be a clear and present danger, but the real explanation 
appears to be the one stated by Mr. Justice Jackson that the Court felt 


the purpose of the legislation was simply to restrict speech. 

Certainly the foregoing indicates the necessity for the formulation and 
more consistent application of a clearer rule than the existing clear and 
present danger test. 


IV 


An examination of a few recent decisions of the National Labor Rela- 
tions Board will indicate some of the practical problems involved. In the 


43 Mr. Justice Jackson appears to take a different view of the decisions in the Thomas case. 
He states that labor is free to publicize its views and the employer should be equally free. He 
further states: “But I must admit that in overriding the findings of the Texas court we are 
applying to Thomas a rule the benefit of which in all its breadth and vigor this Court denies 
to employers in National Labor Relations Board cases.” Thomas v. Collins, 323 U.S. 516, 548 
(1946). However, Mr. Justice Jackson is focusing his attention on the fact that Thomas hap- 
pened to be a labor leader, rather than on the principles of paramount public interest (as 
expressed by the legislature) and clear and present danger. The point shown by the Gompers 
and picketing cases is not whether a union leader or an employer is speaking but whether the 
words or speech are uttered under such circumstances as to “constitute a clear and present 
danger” to a paramount public interest. It does not necessarily follow, as Mr. Justice Jackson 
implies, that if one person is free to discuss a matter that all others who may be interested 
must also be free (or vice versa with restraint). The employer in the Gompers situation might, 
in the absence of contrary legislation, freely express his opposition to unions; yet Gompers, 
or for that matter the employees themselves, be restrained from publicizing the anti-union 
shop in a manner which might reasonably be expected to result in a boycott. 
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Matter of Clark Brothers,“ the board found that it was coercive for an em- 
ployer to require his employees to attend and listen to a speech by him 
during working hours concerning union organization. The board’s theory 
was not that the speech itself was coercive, but that being compelled to 
listen to such a speech was coercion. The Eighth Circuit Court of Appeals, 
in the Montgomery Ward case has held contrary to the board on this 
point.** However, the board’s position appears to be reasonable enough 
except that it poses a number of questions. The first question might be 
whether it would be any the less coercive if the employer during work- 
ing hours said to his employees, “I am going to make a speech; you 
can come if you want to but you don’t have to” and the employer then 
proceeded to the meeting place and awaited the arrival of his employees. 
In a large plant this might have little or no significance but in a small 
plant the coercive effect might be far greater because of the employer’s 
knowledge of who did or did not attend the meeting than if he compelled 
everyone to attend. Assuming that it might be argued that it was still 
coercive if made during working hours on a voluntary basis, the next ques- 
tion might be what about after working hours? Again the same elements 
of coercion appear to be present. 

A second practical situation which may well arise as between employer 
and employees, in which the employer does no more than express an 
opinion, can occur in connection with an election involving two unions. 
Suppose the employer indicates that he favors one union as against the 
other? Is this improper interference under Section 8(1) or assistance under 
Section 8(2) of the National Labor Relations Act?“ At one time it would 
clearly have been found to be improper interference and assistance,*’ but 
if an employer is entitled to freely express opinions, these earlier inter- 
pretations may well be questioned. Such action is such a clear violation 
of the intent of Congress with respect to Section 8(2) of the National 
Labor Relations Act that it serves to emphasize that the same is also true 
of employer hostility in the single union case. An employer’s expression of 


44 70 N.L.R.B. 802 (1946), noted in 14 Univ. Chi. L. Rev. 104 (1946). 
4S Montgomery Ward & Co. v. NLRB, 157 F. 2d 486 (C.C.A. 8th, 1946). 


4 49 Stat. 449 (1935), 29 U.S.C.A. § 158(1-2) (1942). “It shall be an unfair labor practice 
for an employer—(1) To interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in Section 7. (2) To dominate or interfere with the formation or administra- 
tion of any labor organization or contribute financial or other support to it: Provided, That 
subject to rules and regulations made and published by the Board pursuant to Section 6(a), 
an employer shall not be prohibited from permitting employees to confer with him during work- 
ing hours without loss of time or pay.” 


47 Elastic Stop Nut Corp. v. NLRB, 142 F. 2d 371 (C.C.A. 8th, 1944), and cases cited 
rein. 
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opinion as between two unions appears no different than an expression of 
opinion as between one union and no union. 

A third problem has arisen in connection with both Section 8(1) and 
Section 8(5)4* of the National Labor Relations Act. The act has been inter- 
preted to require an employer to deal with the union selected as the ex- 
clusive bargaining representative and it has been said that he may not 
deal individually.‘ If this is true, during the course of negotiations with 
the union to what extent may the employer communicate directly with 
the employees concerning the subject matter of the negotiations? When 
is he dealing directly with the employees and when is he merely advising 
them of the course of negotiations? In Mater of the United Welding Com- 
pany,®° during the course of negotiations the employer wrote numerous 
letters to his employees, first urging them not to strike, stating that such 
action would do them no good, and subsequently during the strike urging 
and persuading them to accept the company’s proposals. The employer 
pointed out that the strike was costing the employees money in wages and 
might cost the company business and thereby affect their employment, 
and continually queried as to why the union would not accept proposals 
from this company which it, according to the company, was accepting 
from other companies, and also asked repeatedly whether the men knew 
what the union was doing here and elsewhere. This action unquestionably 
was going behind the union, undermining its position, weakening its 
ability to negotiate effectively, and apparently was contrary to the re- 
quirement of the act that the employer should deal only with the union 
designated as the exclusive bargaining representative. Nevertheless, the 
board found that the letters were not coercive and were, therefore, privi- 
leged. The next step from the letters in the United Welding case might 
very well be a direct offer to individual employees. Presumably this would 
then become coercive. Now it does not seem that there is any magic, or 
need be, about whether action is or is not within the term “coercive.” 
This term is at best a vague concept. It is clear, for instance, that an at- 
torney representing a client may not deal directly with another individual 
who is also represented by an attorney. This is not because of any ele- 

48 49 Stat. 449 (1935), 29 U.S.C.A. 158 (5) (1942). “It shall be an unfair labor practice for 


an employer. . . . (5) To refuse to bargain collectively with the representatives of his em- 
ployees, subject to the provisions of Section 9 (a).” 


49 J. I. Case v. NLRB, 321 U.S. 332 (1944); Medo Photo Corp. v. NLRB, 321 U.S. 678 
(1944). 
5° 72 N.L.R.B. No. 165 (1947). 


5 See In re O’Neil, 228 App. Div. 129, 239 N.Y. Supp. 297 (1930), where the court found an 
attorney not responsible for insurance company direct settlements with clients of other lawyers, 
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ment of coercion as such, but rather on the basis of superior knowledge, 
experience, etc. So also it would seem that Congress could constitutionally 
require an employer to meet and negotiate only with the union as a 
principal. 

The board itself has held, as indicated before, that where speech is part 
of a complex of unfair labor practices it may be restrained although it has 
doubted its own ability to restrain any further speech merely because the 
employer at one time engaged in unfair labor practices.” 

The foregoing does not mean, nor is it intended to say, that an employer 
cannot or should not express any views or opinions with relation to labor 
relations or unions. It is intended to prove that employer speech generally 
is coercive by nature and that, even though not coercive, certain speech 
is clearly interference, assistance, or failure to bargain with the exclusive 
representative. It seems clear that an employer has and should have the 
right to express his views in public where they are not directed solely to 
employees, and also that he should have the right to answer unjust accu- 
sations or false statements, and in some instances, upon request, to discuss 
the rights of the employees to select or not select a union, to the extent 
that the information given is accurate and in good faith. Admittedly this, 
on occasion, might create border-line situations as to whether the speech 
was or was not proper. It seems equally clear that direct employer hostili- 
ty or assistance, or what is in effect individual bargaining, should be pre- 
ventable if Congress so desires. The fact that there may be close cases 
should not permit the carrying on of such activities in these situations 
any more than in such cases as libel or slander, particularly in view of the 
fact that the sanction imposed by the National Labor Relations Act is not 
such as to seriously impede or restrict free expression. The test in the case 
of speech under the National Labor Relations Act should not be whether 
there is “coercion or no coercion” but rather whether expressions or ac- 


but clearly indicated that disciplinary action could result from conscious by-passing of other 
attorneys. 


52 In Matter of Fisher Governor Co., 71 N.L.R.B. No. 206 (1946), the board discussed at 
some length its power to restrain employers from any further speech where the employer en- 
gaged in a complex of unfair labor practices, including hostile speeches. Chairman Herzog was 
of the view that the board could enter an order with respect to such speech but that it could 
not later prevent it unless again so coupled with other acts as to be coercive. Member Reynolds 
took the view that under the facts of the case the speech was not coercive and hence no order 
should be entered, while Member Houston stated that the order was proper and it was not 
necessary to pass on the matter of subsequent application at the present time. This case might 
be compared with Milk Wagon Driver Union v. Meadowmoor Dairies, 312 U.S. 287 (1941), 
in which the Supreme Court sustained an injunction against any future picketing for the 
reason that the picketing was so coupled with prior violence that subsequent picketing could 
not be separated in the public mind from the antecedent violence. 
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tion, either coercive or otherwise are such as to clearly interfere with 
fundamental public rights which Congress reasonably created or pro- 
tected. Accordingly, employer statements which are not coercive could be 
interdicted and statements which might have elements of coercion, such 
as answers to improper accusations, might be justified. 

The entire discussion indicates that the problem of free speech, whether 
under the National Labor Relations Act or in its broader phases, is an ex- 
tremely complicated and difficult one. Neither the clear and present dan- 
ger test nor the reasonable standard test applied to other situations seems 
to adequately fit the problem. It would appear that if Congress or state 
legislatures acted reasonably to protect a public interest, and if action or 
words clearly interfered with the carrying out of that public interest, such 
action or words should be restrained. An exact or precise formula may not 
be possible of achievement. It would probably approach Mr. Justice 
Douglas’ view in the Mitchell case. In the secondary boycott situation it 
might permit statements that anyone who does not employ union help is 
unfair but prevent the naming of persons hiring non-union help. In the 
case of the National Labor Relations Act, employers might be permitted 
to express their views generally when not confined to employees, to an- 
swer false charges, to explain matters to employees upon inquiry when 
acting in good faith, but not to indicate open hostility to organization or 


a preference between unions or attempt to negotiate directly. 

Other examples and illustrations will, of course, come to mind. What 
constitutes free speech is not likely to be determined with the preciseness 
of Euclidean geometry. Neither need it have the indefiniteness of the 
weather. An occasional strike may be a ball or vice versa, but at least the 
same umpires should be able to create a reasonable degree of uniformity 
of decision in comparable situations—something which is now lacking. 
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NOTES 


PROPOSED ILLINOIS STATUTE ON POSSIBILITIES OF 
REVERTER AND RIGHTS OF ENTRY AS 
AFFECTING LAND USE POLICY 


I 


A recent legislative proposal in Illinois' has emphasized the anomalous char- 
acter of two types of real property restrictions which receive favored judicial 
treatment. The result of such treatment is the creation of serious gaps in doc- 
trines developed by courts of equity to free land from outmoded use restrictions. 
These two common law interests are the right of entry for breach of condition 
subsequent and the possibility of reverter. The former gives to the grantor of 
an estate on condition subsequent, or to his heirs, the option of terminating the 
estate by entry on the occurrence of the designated event.? The possibility of 
reverter upon a determinable fee, however, requires no such election; upon the 
happening of the event, the estate automatically terminates and the fee reverts 
to the grantor or his heirs.’ 

Two developments in the United States have served to convert these “Janus- 
faced conveyancing devices’”’‘ into potent weapons of land use restriction. Con- 
tingent though these interests appear to be,’ American courts have held that 
neither possibilities of reverter® nor rights of entry’ are subject to the rule 

*Ill. S. 347, 65th Assemb., Reg. Sess. (Introduced April 30, 1947). Text cited in notes 
36, 38, 39, 40, 43 and 44, infra. 

2 1 Simes, Law of Future Interests § 159 (1936). 

31 Simes, Law of Future Interests § 177 (1936). Professor Gray’s argument in Gray, 
Rule against Perpetuities §§ 31-42 (1915), that such interests could not be created after the 
abolition of subinfeudation by the Statute Quia Emptores, has been uniformly rejected by 


American courts. The Illinois decisions are North v. Graham, 235 Ill. 178, 85 N.E. 267 (1908); 


Morton v. Babb, 251 Ill. 488, 96 N.E. 279 (1911); Regular Predestinarian Baptist Church v. 
Parker, 373 Ill. 607, 27 N.E. 2d 522 (1940). 


4 “They are half restriction and half estate Being hybrids, they are suited for neither 
purpose. The estate they create in the grantor represents ‘a gambler’s chance of recovering 
the property,’ should the condition be broken at any time in the remote future. As restric- 
tions for the benefit of other property, they are crude weapons of the early law; their survival 
indicates a cultural lag.” Goldstein, Rights of Entry and Possibilities of Reverter as Devices 
to Restrict the Use of Land, 54 Harv. L. Rev. 248, 250 (1940). 


5 2 Simes, Law of Future Interests §§ 506-7 (1936). But compare Gray, Rule against Per- 


petuities §§ 299, 312 (1915), calling rights of entry contingent and possibilities of reverter vest- 
ed interests. 


* North v. Graham, 235 Ill. 178, 85 N.E. 267 (1908). 


7 Gray v. C., M., & St. P. Ry. Co., 189 Ill. 400, 59 N.E. 950 (1901). In Englard, rights of 
entry were declared within the rule. Re Hollis’ Hospital [1899] 2 Ch. 540. This holding has 
been codified as to possibilities of reverter. 15 Geo. V., c. 20, § 4(3) (1925). 
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against perpetuities. In addition, the common law prohibitions against inter 
vivos alienation® or testamentary disposition® of these interests are suffering 
progressive inroads by judicial decision’® and statute," so that purchasers or 
devisees may acquire such interests in many instances, although these persons 
are even further removed from any genuine desire to encourage fulfillment of 
the condition stipulated than are the remote heirs of the grantor. 

Estates on condition have been used chiefly for three purposes: provision of 
a means of summary relief for landlords upon the breach by tenants of condi- 
tions in leases, security for the payment of money or performance of services,” 
and restriction on the use and enjoyment of land." It is in connection with the 
use of possibilities of reverter and rights of entry as devices to achieve the last 
purpose that the most undesirable results and the greatest adverse criticism 
have appeared."4 

Although armed with the same immunity from the rule against perpetuities 
as restrictive covenants, possibilities of reverter and rights of entry are neither 
at their inception nor in their course of existence subject to the policy restraints 


5 Rights of entry: Rice v. Boston & W. R. Corp., 94 Mass. 141 (1866). Possibilities of re- 
verter: North v. Graham, 235 Ill. 178, 85 N.E. 267 (1908). 


9 In Illinois, decisions have recently reaffirmed the court’s adherence to the common law 
ban on inter vivos and testamentary alienation of possibilities of reverter. Pure Oil Co. v. 
Miller-McFarland Drilling Co., 376 Ill. 486, 34 N.E. 2d 854 (1941); Regular Predestinarian 
Baptist Church v. Parker, 373 Ill. 607, 27 N.E. 2d 522 (1940). Older Illinois opinions express 
the same view. Presbyterian Church v. Venable, 159 Ill. 215, 42 N.E. 836 (1896). Rights of 
entry likewise have been held incapable of inter vivos transfer. O’Donnell v. Robson, 239 Ill. 
634, 88 N.E. 175 (1909). It would seem, however, that entry rights are devisable. Gray v. 
C., M., & St. P. Ry. Co., 189 Ill. 400, 59 N.E. 950 (1901). Text writers point out the unreason- 
ableness of applying to contingent remainders and executory interests rules dealing with 
alienation different from those applied to possibilities of reverter and rights of entry. Carey 
and Schuyler, Illinois Law of Future Interests § 76 (1941). 


1° Possibilities of reverter: Irby v. Smith, 147 Ga. 329, 93 S.E. 877 (1917). Rights of entry: 
McKissick v. Pickle, 16 Pa. 140 (1851). 


™* Generally these statutes are interpreted to cover possibilities of reverter and rights of 
entry by virtue of their all-inclusive authority to convey any interest in land. Ky. Rev. Stat. 
Ann. (Baldwin, 1943) § 382.010. But compare W.Va. Code Ann. (Michie, 1943) § 3529 
which provides that “Any interest in or claim to real estate or personal property may be 
lawfully conveyed or devised.” It has been held that this West Virginia section does not 
apply to a right of entry since it is only a right of action which cannot be transferred to a 
stranger. White v. Bailey, 65 W. Va. 573, 64 S.E. 1019 (1909). A statute typical of the more 
specific acts provides that “A right of re-entry, or of repossession for breach of condition 
subsequent, can be transferred.” Cal. Civ. Code (Deering, 1941) § 1046. 


™ Numerous examples and illustrative cases are collected in Brake, Fees Simple De- 
feasible, 28 Ky. L.J. 424 (1940). 


13 This category includes conditions requiring affirmative action with respect to the land, 
such as erecting buildings or maintaining railroad facilities, as well as conditions prohibitive 
in nature. 

™4 Clark, Limiting Land Restrictions, 27 A.B.A.J. 737 (1941); Goldstein, op. cit. supra 
note 4; Walsh, Conditional Estates and Covenants Running with the Land, 14 N.Y.U.L.Q. 
Rev. 162 (1937). 
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governing restrictive covenants.'’ However, the former interests may be em- 
ployed to produce exactly the same results as restrictive covenants, although 
the estates on condition carry a remedy in the form of a penalty of forfeiture, 
instead of recourse to an action for damages or for equitable relief. By the 
weight of authority, the only restrictive covenants enforceable in equity are 
those secured to protect other property in the neighborhood." Possibilities of 
reverter and rights of entry require no such dominant tenement. If the condi- 
tions are not illegal, the fact that such interests are in gross does not vitiate 
them. Even though the qualifications governing determinable fees and estates 
on condition subsequent have been imposed for the benefit of the grantor’s 
property, the threat of forfeiture operates in favor of the grantor or his heirs and 
not in favor of the transferee of the land intended to be protected.'’ Only in the 
event that the grantor or his heirs are the owners of the dominant land at the 
time of breach will the parties benefited by the forfeiture and the parties sub- 
stantially interested in enforcement of the condition be identical. 

Since most jurisdictions now refuse to enjoin breaches of restrictive covenants 
when the complainant does not own land in the neighborhood of the burdened 
tract, courts of equity are enabled to develop a limited policy of land use con- 
trol. But the automatic operation of possibilities of reverter and rights of entry 
prevents their employment as instruments of a rational land use policy. In ad- 


*s Rights of entry are “indistinguishable logically from conditional limitations over to 
third persons.” Turrentine, Suggestions for Revision of Provisions of the California Civil 
Code regarding Future Interests, 21 Calif. L. Rev. 1, 7-8 (1932). 1 Simes, Law of Future Inter- 
ests § 180 (1936); Walsh, op. cit. supra note 14, at 164-65. 


* Bauby v. Krasow, 107 Conn. 109, 139 Atl. 508 (1927); McNichol v. Townsend, 73 N.J. 
Eq. 276, 67 Atl. 938 (1907). 


*7 1 Simes, Law of Future Interests § 177 (1936). But cf. Young v. Cramer, 38 Cal. App. 2d 
64, 100 P. 2d 523 (1940). The plaintiff purchased land in a subdivision from a grantor who re- 
served a right of entry for breach of conditions restricting the land to residential uses, it being 
“understood and agreed that the foregoing conditions and restrictions are a part of a general 
plan for the improvement of Tract 4642, which plan contemplates that all of the lots in said 
Tract shall be used for residence purposes only . . . . and that said conditions and restrictions 
are for the benefit of said Tract, and each and every parcel of land therein, and shall inure to 
and pass with said Tract, and each and every parcel of land therein, and are hereby imposed up- 
on the premises covered by this conveyance as a servitude in favor of said tract, and each and 
every parcel of land therein as the dominant tenement or tenements.” The grantor, upon 
selling all the lots in the subdivision, conveyed his rights of entry to the owners of the lots in 
proportion to their respective interests in the land. The plaintiff claimed title to two lots as 
holder of an undivided 550/roooths interests in the rights of entry, although at the time of the 
action the plaintiff no longer owned any subdivision property. The court held that the exer- 
cise of the right of entry was dependent upon the holder’s continuance in ownership of some 
part of the tract intended to be benefited. It is believed that the court’s characterization of this 
position as the “majority view” is to be tempered by the circumstance that the restrictions 
here imposed were identical with the more usual “general plan”’ restrictive covenants, with the 
single addition of the right of entry for breach. See also Second Church of Christ, Scientist, of 
Akron v. LePrevost, 67 Ohio App. 101, 35 N.E. ad 1015 (1941); Stevens v. Galveston, J. & S. A. 
Ry. Co., 212 S.W. 639 (1919). One writer has discussed the role of the subdivider as a “com- 
mercial producer” of urban land. Monchow, Use of Deed Restrictions in Subdivision Develop- 
ment 5-7 (1928). 
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dition, according to well-established equity practice, specific enforcement of 
restrictive covenants will be decreed only where coerced compliance under the 
circumstances is not unreasonable, and in making the determination of reason- 
ableness the courts will consider such factors as changes in the neighborhood and 
the practical benefit to the complainant as weighed against hardship to the de- 
fendant. A serious objection to the possibility of reverter and the right of 
entry is the unwillingness of the vast majority of American courts to apply to 
the enforcement of these interests the equitable notions of the changed condi- 
tions doctrine as applied to the enforcement of covenants. Further, since breach 
of restrictive covenants can be remedied by equitable enforcement, the cove- 
nant remains in effect as a protection for the benefited property. But breach of a 
condition establishing a reverter or right of entry also terminates all future pro- 
tection for the benefited property, since the holders of these interests receive a 
fee simple absolute, shorn of all conditions. Thus the restrictive covenant, a 
theoretically perpetual limitation on land use, is in practice a flexible method of 
reconciling the protection of the desires of landowners with the freeing of land 
from restrictions no longer adapted to the changing needs of the cornmunity. 
But with only a few exceptions,’ American courts in dealing with conditions 
have refused to take into account anything other than the agreement originally 
made. As a result, possibilities of reverter and rights of entry are completely in- 
flexible, operating in most jurisdictions wholly without concern for considera- 
tions of desirable land use. 


18 “The problem is different where a right of entry has been created. The aid of equity is 
no longer required; the form of the restriction admits of a sort of legal specific performance.” 
Goldstein, op. cit. supra note 4, at 251. But this specific performance, it is to be noted, is not 
of the condition, but of the promise to vacate the premises. Restatement, Property §§ 563-64 
(1944). 


9 In a leading case the court, in upholding a forfeiture based on a right of entry reserved 
against breach of a condition against sale, lease, or rental to Negroes, said by way of dictum 
that “it is true that where circumstances are changed, owing to the natural growth of a city or 
of the present use of a whole neighborhood, so that the purpose of a restriction in a conveyance 
no longer can be accomplished, and it would be oppressive and inequitable to give effect to 
such restriction, the courts will not enforce it, whether it be a restrictive covenant to restrain 
the violation of which injunction is sought, or whether it is a condition providing for a re- 
entry in case of breach.” Koehler v. Rowland, oon Mo. 573, 585, 205 S.W. 217, 221 (1918). A 
line of California cases has carried the changed conditions doctrine over into the possibility 
of reverter-right of entry situation. In one case, a declaratory judgment relieved the plaintiff’s 
estate of a condition subsequent relating to building line restrictions, declaring that because of 
changed conditions no court would decree a reversion of the title to the grantor upon a breach 
of the condition. Forman v. Hancock, 3 Cal. App. 2d 291, 39 P. 2d 249 (1934). This approach 
had been clearly spelled out where the court refused to give effect to a racial restrictive condi- 
tion, on the grounds that changes in the racial makeup of the community around the disputed 
property had made maintenance of the condition ineffectual to serve its original purpose. The 
court found it “needless to follow appellants’ argument on the technical rules and distinctions 
made between conditions, covenants, and mere restrictions... . . A principle of broad public 
policy has intervened to the extent that modern progress is deemed to necessitate a sacrifice 
of many former claimed individual rights.” Letteau v. Ellis, 122 Cal. App. 584, 588-89, 10 P. 
ad 496, 497 (1932). See also Hess v. Country Club Park, 213 Cal. 613, 2 P. ad 782 (1931). 
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II 


Legislation drafted to impose restraints on possibilities of reverter and rights 
of entry has assumed three general patterns: a statutory time limit imposed 
in the absence of a differing time stipulation by the parties, as adopted in 
Massachusetts; a prohibition against trivial conditions annexed to a convey- 
ance, as adopted in Michigan; and a combination of the Massachusetts and 
Michigan statutes, as adopted in Minnesota. 

The Massachusetts statute is an undesirable solution of the problem, since 
its very terms invite grantor-convenantees and grantors of estates on condition 
effectively to withdraw their stipulations from the operation of the act by in- 
serting a specific time limit.?° Apparently such a period could be any specific 
number of years so that, in practical effect, all the results of unlimited restric- 
tions or conditions could be obtained.” On the other hand, this legislation would 
appear to embody a sound philosophy when it deals with conditions and re- 
strictions as interests essentially similar and therefore to be treated similarly.” 

A second solution has been attempted in a few states which have adopted 
substantially identical versions of an extremely general statute. The Michigan 
legislation is typical.*3 The statute provides that conditions of “merely nominal” 
benefit to the beneficiary are to be disregarded. One difficulty with the measure 
is that its provisions do not literally apply to a situation where the condition 
originally was founded on an “actual and substantial benefit,” but changed 


2° “Conditions or restrictions, unlimited as to time, by which the title or use of real property 
is affected, shall be limited to the term of thirty years after the date of the deed or other 
instrument or the date of the probate of the will creating them, except in cases of gifts or 
devises for public, charitable, or religious purposes. This section shall not apply to conditions 
or restrictions existing on July sixteenth, eighteen hundred and eighty-seven, or to those con- 
tained in a deed, gift, or grant of the commonwealth.” Mass. Ann. Laws (Supp., 1946) 
c. 184, § 23. 


# One case occasionally cited for this proposition contains only a dictum to this effect, but 
the position taken is believed sound. Burke v. Metropolitan District Commission, 262 Mass. 70, 
79, 1 59! N.E. 739, 742-43 (1928). So far as covenants are concerned, even where no time stipula- 
tion has been made by the parties, the thirty-year statutory period has been held to be not of 
right, but to be subject to the usual discretion of courts of equity in enforcing such covenants. 
Thus, in one situation the plaintiff was held precluded from obtaining specific enforcement of a 
building set-back restriction because she stood by in silence while the defendant in good faith 
violated the covenant, although the thirty-year period had approximately fifteen years to run. 
Loud v. Pendergast, 206 Mass. 122, 92 N.E. 40 (1910). 


“No valid distinction—save possibly one of continuance of outworn procedural dis- 
tinctions between forms of remedy—can possibly be drawn betweeen the equitable restriction 
and most, if not all, of the other servitudes here involved (such as conditions, easements, profits, 
rights of re-entry, possibilities of reverter, or other servitudes or restrictions].” Clark, op. cit. 
supra note 14, at 740. 


23 “When any conditions annexed to a grant or conveyance of lands are merely nominal, and 
evince no intention of actual and substantial benefit to the party to whom or in whose favor 
they are to be performed, they may be wholly disregarded, and a failure to perform the same 
shall in no case operate as a forfeiture of the lands conveyed subject thereto.” Mich. Stat. Ann. 
(Reis, Supp. 1946), § 26.46. The same statute appears in other states. Wis. Stat. (Brossard, 
1943) § 230.46; Ariz. Code Ann. (Supp. 1945) § 71.123. 
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circumstances have rendered the stipulated use of “merely nominal’”’ benefit.?4 
While the striking down of whimsically conceived conditions would appear to be 
essential in this type of legislation, the more pressing problems—and the bulk 
of litigation—usually arise after an originally intelligible restriction or condition 
has been subjected to the pressures of a changing community. A further objec- 
tion to this legislation is its piecemeal dealing with land use restrictions; it ap- 
plies literally only to estates on condition.*5 It is submitted that an effective 
statute should govern all contractual restraints on land use which produce 
similar results.” 


The most ambitious enactment yet attempted is the Minnesota statute,?’ 
essentially a combination of the Michigan-type act and the thirty-year limit 
found in the Massachusetts legislation. Whether through more clearly defined 
policy or through better draftsmanship, the Minnesota legislature avoided at 
least two of the loopholes and ambiguities found in other measures. First, it 
expressly provided for the situation where conditions “shall become” merely 
nominal. Thus, the conditions on which forfeitable estates*® depend presumably 
would be judged on the basis of considerations similar to those used in deter- 
mining the granting of specific enforcement of real covenants. In addition, the 
legislature elminated the virtually self-defeating option found in the Massa- 


24 Smith v. Barrie, 56 Mich. 314, 22 N.W. 816 (1885), construed the Michigan statute. 
Whether the plaintiffs could, after parting with all their holdings in the vicinity, take ad- 
vantage of a condition subsequent prohibiting the use of liquor on the granted premises was a 
question expressly reserved by the court. 


2s The Michigan statute has been applied without discussion to the case of a residential re- 
strictive covenant. Baxter v. Ogooshevitz, 205 Mich. 249, 171 N.W. 385 (1919). The same 
application was made later in another decision. Stahl v. Dyer, 235 Mich. 355, 209 N.W. 107 
(1926). Only one case has come before the courts involving the Wisconsin statute. Pepin 
County v. Prindle, 61 Wis. 301, 21 N.W. 254 (1884) (condition subsequent). The Arizona 
statute has not thus far been involved in litigation. 


*6 While comprehensive treatment of all such restraints, legal and equitable, seems essential, 
it is recognized that practical political considerations governing the enactment of such legis- 
lation may dictate a narrower treatment. This note does not consider problems arising in con- 
nection with easements, profits, or licenses, because it is primarily directed toward an examina- 
tion of currently proposed Illinois legislation. This omission should not be considered as an 
indication that such problems are not of real concern in this field. 


27 Minn. Stat. (Mason, Supp. 1946) § 8075: “(a) Whenever any conditions annexed to a 
grant, devise or conveyance of land are, or shall become, merely nominal, and of no actual 
and substantial benefit to the party or parties to whom or in whose favor they are to be per- 
formed, they may be wholly disregarded; and a failure to perform the same shall in no case 
operate as a basis of forfeiture of the lands subject thereto. (b) All covenants, conditions, or 
restrictions hereafter created by any other means, by which the title or use of real property is 
affected, shall cease to be valid and operative thirty years after the date of the deed, or other 
instrument, or the date of the probate of the will, creating them; and after such period of time 
they may be wholly disregarded. (c) Hereafter any right to re-enter or to repossess land on 
account of breach made in a condition subsequent shall be barred unless such right is asserted 
by entry or action within six years after the happening of the breach upon which such right is 
predicated.” 


*8 The first paragraph of the statute would seem by construction to apply only to determi- 
nable fees and estates on condition subsequent. Goldstein, op. cit. supra note 4, at 255-56. 
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chusetts statute by making the thirty-year limit mandatory, and not merely an 
official substitute in the absence of private agreement. 

Legislation dealing with land use restrictions should recognize the fact that 
the refusal of most American courts to apply the safeguards developed in con- 
nection with covenants to the possibility of reverter and right of entry probably 
is attributable to legal conceptions which ignore the similarity in function be- 
tween forfeitable estates and covenants. Thus, most courts, in dealing with 
possibilities of reverter and rights of entry, apparently have felt themselves 
concerned solely with a property relationship, while in the covenant cases the 
typical approach has considered the duties of a promissory obligation. The very 
allegations contained in the pleadings in the two types of cases*® appear to have 
moved courts in the direction of narrowing the scope of policy considerations 
deemed pertinent in the possibility of reverter and right of entry actions. When 
it is recognized, however, that forfeitable estates, essentially, are more drastic 
methods of obtaining compliance with contractual restraints on the use of land, 
these differences in rationale appear to be the result of a lag in legal analysis 
which not even the conservative law of real property should continue to tolerate. 

Legislation decreeing the enforcement of estates on condition only as equi- 
table servitudes should satisfy parties beneficially interested in maintenance of 
the prescribed use or restriction when such estates on condition are employed 
merely to compel a certain use of servient land. The well-established practice 
of enjoining breaches of negative covenants has been enlarged in most American 
jurisdictions to include the specific enforcement of affirmative covenants as 
well.3°The harsh effects of forfeiture involved in reverter clauses and reserved 
rights of entry would seem to be easily and equitably avoided by specific en- 
forcement of the condition.** Where the condition governing a possibility of 
reverter or right of entry is merely in gross, the same rule should apply. Here 
the condition would have a maxmum duration of the life of the grantor, and in 
any event would be enforceable only between the original parties.# 

Comprehensive legislation governing possibilities of reverter and rights of 

*°In substance, the possibility of reverter and right of entry allegations state “This is 
my land” while the covenant allegations claim that “The defendant promised.” 


3° Neponsit Property Owners Association v. Emigrant Industrial Savings Bank, 278 N.Y. 
248, 15 N.E. 2d 793 (1938). Walsh, Equity § 100 (1930); 3 Tiffany, Law of Real Property, 
§ 859 (Jones ed. 1939). 


3» Express exception of determinable fees and estates on condition subsequent granted for 
charitable, educational, or religious purposes from the operation of such legislation may be 
thought desirable. An argument in favor of such an exemption is that the policy in favor of 
encouragement of such gifts outweighs any detriment suffered from the stagnating effects of 
these restrictions. 


# “Tt is very clear that an equitable restriction running as a servitude with the land con- 
veyed does not arise when the covenantee does not retain ownership of neighboring land, so 
that no dominant estate exists. Though enforceable at law and possibly in equity as a per- 
sonal contract between the original parties, such restrictions cannot run as burdens upon the 
land conveyed for the personal benefit of the covenantee when no easement, legal or equitable, 
is Created for the benefit of a dominant estate.” Walsh, Equity § 100 (1930). 
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entry might well establish an additional rule, relating to covenants as well as to 
the forfeitable estates, placing a definite time limit on the operation of these 
qualifications on title.33 A relatively certain method of determining what use 
can legally be made of land at any given time, without the necessity of resorting 
to the courts, appears to be as essential to systematizing the law of land use 
restrictions as the assimilation of rules governing estates on condition to general 
equitable considerations. In Illinois, although time-limit provisions apparently 
could be made retroactive in the case of possibilities of reverter and rights of 
entry, constitutional difficulties probably would bar this action in the case of 
covenants.34 


Il 


Problems arising from possibilities of reverter and rights of entry are being 
considered by the Illinois legislature. Judged by the considerations outlined 
above, the proposed Illinois legislation*s requires some revision. Section 1° is 
merely a restatement of the common law as to alienability of possibilities of re- 
verter and rights of entry. But if these interests are to become covenants in es- 
sence, as is believed desirable, alienability of the estates on condition will not be 
the crux of the problem. Rather, transferability of the protected estate will be 
the prime consideration. The mischief caused by possibilities of reverter and 
rights of entry cannot be cured, as attempted in the proposed Illinois statute 
by prohibiting their transfer while, at the same time, allowing descent to the 
heirs of the grantor.3? 

Section 2,3* apparently inserted to clarify the status of trustees and cestuis 
under the terms of Section 1, would be unnecessary if possibilities of reverter 
and rights of entry were to be enforced only as servitudes. 

33 “Legislation should be supplemented by a direct and simple provision upon which the 
conveyancer and title searcher can rely without extensive investigation or court proceed- 


ings, by which the title of the servient land is made wholly free after a period of years.” 
Clark, op. cit. supra note 14, at 739. 


34 See notes 41 and 42 infra and accompanying text. 
3s Ill. S. 347, 6sth Assemb., Reg. Sess. (Introduced April 30, 1947). 


36 “Section 1. No possibility of reverter or right of entry or re-entry for breach of a condi- 
tion subsequent is alienable or devisable; and no conveyance thereof made after the effective 
date of this Act shall operate in favor of the grantee, or persons claiming under him, by estop- 
pel, inurement of title, or operation of Section 7 of an Act entitled ‘An Act Concerning Con- 
veyances,’ approved March 29, 1872, as amended.” 


37 In spite of the fifty-year limit in Section 4, as set out in note 40 infra, all of the difficulties 
outlined above would still be present if the designated condition happened within the period. 
For example, the grantor may have transferred the protected land to a third person, but upon 
the breach of condition within the fifty-year time limit, the estate would revert to, or be sub- 
ject to entry by, the grantor or his heirs, who, it is submitted, have slight moral claim to it. 


38 “Section 2. At the termination of trust, however effected, any possibility of reverter and 
any right of entry or re-entry for breach of condition subsequent heretofore or hereafter re- 
served by or to the trustee and affecting land in this State ceases and determines as to the 


trustee but shall, at such termination, pass to the person or persons who receive the assets of 
the trust.” 
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The draftsmanship of Section 33° is questionable. The provision may be 
sound when the condition is imposed for the benefit of a business which is being 
discontinued. But termination of the possibility of reverter or right of entry 
upon dissolution of a corporation may be unwarranted if such dissolution is 
either part of a reorganization proceeding or is the forerunner of continuation 
of the business under a non-corporate form of enterprise. 

Irrespective of the desirability of the time limits provided in the next two 
sections,*° a serious constitutional difficulty might be created in some states in 
connection with the retroactive operation of the statute in invalidating pre- 
existing interests in land. However, this problem probably will not arise in 
Illinois. A line of Illinois cases dealing with possibilities of reverter arising out of 
statutory dedication of streets has established the position that these interests 
may be dealt with by the legislature free from “any constitutional limitation.” # 
If possibilities of reverter are not estates and may therefore be subjected to the 
summary treament indicated, a fortiori rights of entry, which require not only 
breach but election to enter as well, should be amenable to the same legislative 
handling. So far as covenants are included in time-limit legislation of this kind, 
however, express negation of retroactivity as to them is believed essential.” 


39 “Section 3. When a corporation is dissolved or ceases to exist, any possibility of reverter 
and any right of entry or re-entry for breach of a condition subsequent heretofore or hereafter 
reserved by or to the corporation and affecting land in this State ceases and determines.” 


4° “Section 4. Neither possibilities of reverter nor rights of entry or re-entry for breach 
of condition subsequent, whether heretofore or hereafter created, where the condition has not 
been broken, shall be valid for a longer period than fifty years from the date of the creation of 
the condition or possibility of reverter. If such a possibility of reverter or right of entry or 
re-entry is created to endure for a longer period than fifty years, it shall be valid for fifty years. 

“Section 5. If by reason of a possibility of reverter created more than fifty years prior to the 
effective date of this Act, a reverter has come into existence prior to the time of the effective 
date of this Act, no person shall commence an action for the recovery of the land or any part 
thereof based upon such possibility of reverter, after one year from the effective date of this 
Act. 

“If by reason of a breach of condition subsequent created more than fifty years prior to 
the effective date of this Act, a right of re-entry has come into existence prior to the time 
of the effective date of this Act, no person shall commence an action for the recovery of the 
land or any part thereof based upon such right of entry or re-entry after one year from the 
effective date of this Act, unless entry or re-entry has been actually made to enforce said right 
before the expiration of such year.” 


4* People ex rel. Franchere v. Chicago, 321 Ill. 466, 476, 152 N.E. 141, 144-45 (1926). 
“Prior to the act in question . . . . nothing remained in the dedicator but a mere possibility 
of reverter. This possibility, not being an estate, was not protected by any constitutional 
limitation, and it was competent for the legislature to abolish this possibility of reverter or 
to change the devolution of title upon the happening of the future contingency in any way it 
saw fit and... . any legislative enactment to that end is not unconstitutional.” Ibid. Another 
Illinois opinion stated that “the possibility of reverter in the streets which remains in a dedi- 
cator after the making of a statutory plat . . . . is not an estate and is not protected by any 
constitutional limitation .... it is perfectly competent for the legislature to abolish this 
possibility of reverter or to change the evolution of title upon the happening of the future con- 
tingency in any way it may see fit.” Prall v. Burckhartt, 299 Ill. 19, 36, 132 N.E. 280, 287 
(1921). 

# Both the Massachusetts and Minnesota statutes, notes 29 and 27 supra, restrict opera- 
tion of their thirty-year limit to subsequently created interests. 
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But since pre-existing equitable interests of this type would remain subject to 
the controls involved in their specific enforcement, though they might outlast 
the statutory limit, they would not do so if courts of equity deemed their en- 
forcement inequitable. 

Section 643 appears to be a sound realization of the limitations of legislation 
dealing with possibilities of reverter and rights of entry. Certainly the use of 
these instruments in the enforcement of leasehold promises does not produce 
the grossly inequitable results caused by their use in grants of fees. Nor need 
such legislation deal with the highly developed law of mortgages, where the 
safeguards devised to protect mortgagors and the security nature of the trans- 
action render the problems greatly different from those involved in the Illinois 
proposal.‘ 


THE LIQUIDATION OF CORPORATE OWNERSHIP 
INTERESTS—A FEDERAL TAX PROBLEM 


Tax problems raised for shareholders concerned with liquidating their entire 
interests in a corporate enterprise have been complicated by failure of Congress 
and the courts to recognize the existence of a distinct, identifiable business deci- 
sion which requires consistent treatment regardless of the particular method 
employed to accomplish disinvestment’ of the capital used in the business. 


Basically, three alternative methods of disposal are available to the sellers of a 
corporate business. The conventional method of disinvestment is a statutory 
proceeding in liquidation and dissolution by which the corporation, usually 
through trustees, sells its assets and then distributes the proceeds to its share- 


43 “Section 6. This Act does not invalidate or affect (1) a conveyance made for the purpose 
of releasing or extinguishing a possibility of reverter or right of entry or re-entry: 

(2) A right of entry or the transfer of a right of entry for default in payment of rent re- 
served in a lease or for breach of covenant contained in a lease, where such transfer is in con- 
nection with a transfer of a reversion and the rent reserved in the lease. 

(3) A right of entry or the transfer of a right of entry for default in payment of a rent granted 
or reserved in any deed or grant, or for breach of any covenant in any deed or grant where a 
rent is granted or reserved, where such transfer is in connection with a transfer of a rent so 
granted or of a rent so reserved; or 

(4) Any rights of a mortgagee based upon the terms of the mortgage, or any right of a Trus- 
tee or a beneficiary under a trust deed in the nature of a mortgage based upon the terms of the 
trustless deed.” 


44 The proposed Illinois statute concludes with a separability clause that does not re- 
quire comment. 

“Section 7. If any provision of this Act or the application of any provision thereto to any 
property, person, or circumstances is held to be invalid, such provision as to such property, 
person or circumstances shall be deemed to be excised from this Act, and the invalidity thereof 
as to such property, person, or circumstances shall not affect any of the other provisions of this 
Act or the application of such provision to property, persons or circumstances other than those 
as to which it is invalid, and this Act shall be applied and shall be effective in every situation 
so far as its constitutionality extends.” 


The word “disinvestment” is used to mean a conversion of assets to liquid form or, as it 
is sometimes expressed, a negative investment. 





648 THE UNIVERSITY OF CHICAGO LAW REVIEW 


holders.? A second method involves a direct transfer of the outstanding shares 
from shareholders to purchasers without a disturbance of the corporate entity.’ 
The third is a liquidation in kind to the shareholders, who may then sell the 
assets individually.‘ 

Regardless of the manner of disposition, a shareholder is taxed upon a capital 
gain measured by the value of that part of the distribution or sale price received 
by him which exceeds the basis for his shares.’ When the disinvestment proceeds 
through trustees for a corporation there may also be a capital gains tax levied 
upon the company.® This procedure of statutory liquidation through trustees 
results in a double tax, once to the company, then to the shareholder.’ On the 
other hand, a double tax may be avoided by a transfer of the shares, since under 
this procedure no gain is attributable to the corporation although the share- 
holder is assessed upon his realized gain.® 

This difference in treatment of statutory liquidation and disinvesting by a 
sale of shares may explain the uncertainty regarding the tax consequences of the 
third form of disinvestment—liquidation in kind. The Treasury Regulations 
provide that a corporation derives no taxable gain upon a liquidation in kind to 
its shareholders.? This provision of the regulations for a single tax resembles the 
single-tax treatment of the sale-of-shares device. Little confusion would arise 
if the liquidation in kind were always recognized as a single-tax procedure. 
But despite the Treasury Regulations, some courts seem to regard the single-tax 

2“Gross Income of Corporation in Liquidation.—When a corporation is dissolved, its 
affairs are usually wound up by a receiver or trustees in dissolution. The corporate existence 
is continued for the purpose of liquidating the assets and paying the debts, and such receiver or 
saan stand in the stead of the corporation for such purposes.” Treas. Reg. 111, § 29.22(a)-20 

1943). 

319 Fletcher, Cyc. Corp. § 9066 (1933). 

4 Ballantine, Corporations § 319 (2d ed. 1946). 

5 Property received by a shareholder in a liquidation is treated as payment in exchange for 
the stock held by the shareholder. Tax consequences of the transaction, as far as the share- 
holder is concerned, are identical with those in a sale or exchange of stock not connected with a 
liquidation situation. Internal Revenue Code, § 115(c), 56 Stat. 841 (1942), 26 U.S.C.A. 
§ rrs(c) (1945); Treas. Reg. 111, § 29.115(c) (1943). 

6 Internal Revenue Code, § 22(a), 53 Stat. 9 (1939), 26 U.S.C.A. § 22(a) (1940); Treas. 
Reg. 111, § 29.22(a)—20 (1943). 


1? The diminution of a shareholder’s receipts upon liquidation and sale caused by the pay- 
ment of a tax upon gain assessed against the corporation will prevent an actual assessment 
against the shareholders personally when, by virtue of such diminution, these receipts fall below 
the shareholder’s basis for the shares. However, even in the situation where the shareholder 
does not pay any tax, the double tax is no less real. Individual receipts are decreased by 100 
per cent of the tax paid by the corporation. Were the amount of that tax paid to the individual 
shareholder, a tax levied upon him would take only a fraction of the additional sum received. 


* No cases have been found which disregard the corporate entity in the sale-of-shares 
situation in order to find a taxable gain to the vendor corporation. 


* “No gain or loss is realized by a corporation from the mere distribution of its assets in 
kind in partial or complete liquidation, however they may have appreciated or depreciated in 
value since their acquisition.” Treas. Reg. 111, § 29.22(a)—20 (1943). 
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feature of liquidations in kind as an avoidance of the double tax incurred in a 
statutory liquidation.’® As a consequence, a liquidation in kind may result in 
either a single or a double tax depending upon the suspicions of the court regard- 
ing the circumstances surrounding the liquidation. 

In the only Supreme Court decision bearing directly on the problem, the 
taxpayer attempted to utilize the regulations concerning liquidations in kind in 
order to avoid the payment of a double tax. The decision introduced a sub- 
stantial obstacle to the employment of the liquidation-in-kind device. 

In Com’r of Int. Rev. v. Court Holding Co.," the taxpayer corporation with- 
drew from an oral agreement to sell an apartment building, its only asset, after 
discovering that such a sale by the company would entail heavy income taxes. 
Then the corporation distributed the property in complete liquidation to its 
two sole shareholders, who sold to the same purchaser on terms identical with 
those of the earlier oral agreement. The Supreme Court found that the corpora- 
tion incurred tax liability on the resulting gain,” stating that ‘“‘To permit the 
true nature of a transaction to be disguised by mere formalisms, which exist 
solely to alter tax liabilities, would seriously impair the effective administration 
of the tax policies of Congress.”8 

The concern of the court with “formalism” seems to have been prompted by 
a belief that the taxpayer was seeking an unwarranted avoidance of taxes 
through the use of a technical device. But the procedure adopted by the share- 
holders, liquidation in kind, is permissible under the Internal Revenue Code. 


The view that tax considerations should be merely collateral to the liquidation 
seems unrealistic. The hiring of tax attorneys and consultants is surely common- 


1° Despite the single-tax treatment provided in the Treasury Regulations for liquidations 
in kind, the courts have displayed a readiness to impose a double tax, particularly in the case 
of closely-held corporations, apparently on the theory that the liquidation in kind was merely 
a legalistic cover-up for a statutory liquidation. This attitude may be explained by the cumula- 
tion of tax advantages available in liquidation situations. The capital gains provisions of 
Section 117 of the Internal Revenue Code, in general, enable shareholders to realize a 75 per 
cent net gain on liquidation, although since these advantages are today available to both indi- 
viduals and corporations, they do not represent tax-avoidance in this situation. In addition, 
the re-allocation of income from a single corporation to several shareholders creates tax sav- 
ings under a system of progressive income tax rates. Finally, the avoidance of a double tax 
results in further substantial savings. The decisions, however, have not made these considera- 
tions explicit but have, instead, emphasized the necessity of determining whether the cor- 
poration or the shareholder was the party actually making the sale of the assets. 

These situations should be clearly distinguished from the Hollywood “collapsible” corpora- 
tion type of case where the taxpayer is attempting to treat the receipt of ordinary income as 
a capital gain. Use of the corporation as a means of converting ordinary income to capital 
gain has been the subject of comment. 48 Time, No. 6, at 80 (Aug. 5, 1946). 


™ 324 U.S. 331 (1945). 


12 The opinion creates the impression that the court thought it was exposing a well camou- 
flaged tax-avoidance scheme. The court observed that $1,000 received by the corporation 
from the purchaser prior to the liquidation was applied to the purchase price. It is possible, 
however, that the “crudeness” of the taxpayer’s liquidation technique was a result of complete 
candor on the part of his counsel who apparently had no doubt as to its legality. 


13 324 U.S. 331, 334 (1945). 4 Treas. Reg. 111, § 29.22(a)-—20 (1943). 
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place, and businessmen often quite legitimately choose between alternative 
methods of dealing solely on the basis of varying tax consequences." In addi- 
tion, the requirement that a taxpayer in order to secure the benefits of liquida- 
tion in kind must refrain from negotiating prior to liquidation, may pose a dif- 
ficult problem of evidence relating to the existence of prior negotiations with a 
purchaser."® 

The Court Holding Co. decision seems to require that shareholders, if they 
wish to avoid a double tax, must effectuate a liquidation in kind before in- 
stituting negotiations with outsiders for the sale of the assets. At the least, it 
requires that shareholders conduct the entire course of negotiation in their own 
names. 

This requirement that shareholders must effectuate a liquidation in kind 
before instituting negotiations for the sale of an asset will subject shareholders 
to a capital gains tax before there has been an actual “realization” of gain in 
cash."? Therefore, the shareholders must bear the risk of a depreciation in the 
value of the assets during the interval between the liquidation and the sale to 
others. In addition, if shareholders are denied the advantages of negotiations 
precedent to the liquidation, they face a possibility of retaining assets for which 
there is no ready market. 

Consideration of the element of risk suggests a possible rationale of the Court 
Holding Co. case. A shareholder may be required to assume some personal risk 
before he can avoid the impact of a double tax. Where the shareholder does not 
bear any risk, the court for tax purposes may assume that the corporation is 
still a party to the sale transaction." 

A recent case involving a parent-subsidiary liquidation, Fairfield S. S. Corp. 
v. Com’r of Int. Rev.® does not, however, follow a risk interpretation of the 
Court Holding Co. decision. In the Fairfield case, the three shareholders of a 
parent corporation decided to liquidate that company and the Fairfield Com- 
pany, a wholly-owned subsidiary. Prior to formal liquidation the controlling 
shareholder hired an agent and a broker to receive offers for the subsidiary’s 
principal asset, a ship. All parties to the negotiations understood that the asset 
was to be sold in the name of the parent company. A revocable offer to purchase 

*8 See Gregory v. Helvering, 293 U.S. 465, 469 (1935); United States v. Isham, 17 Wall. 
(U.S.) 496, 506 (1873); Chisholm v. Com’r. of Int. Rev., 79 F. 2d 14, 15 (C.C.A. 2d, 1935). 


6 The burden of proving that prior negotiations did not occur is placed upon the taxpayer. 
Wichita Terminal Elevator Co., 6 T.C. 1158 (1946). 


*7 Note 5 supra. 


*8 There may be some question as to the usefulness of a risk test. Under the Court Holding 
Co. decision a taxpayer-shareholder may avoid a double tax so long as negotiations with 
a specific purchaser have not been instituted prior to liquidation. Often, risk in the sense 
of marketability of the assets can be almost completely eliminated, particularly in the case of 
a closely-held concern, by a general market analysis undertaken by the shareholder while 
the corporation still holds the assets. 


9157 F. ad 321 (C.C.A. 2d, 1946), cert. den. 67 S. Ct. 193 (1946). For a discussion of the 
case see Double Taxation upon Sale of Corporate Assets, 56 Yale L.J. 379 (10947). 
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the vessel was not accepted until the ship could be transferred from the sub- 
sidiary and the parent could be authorized by its directors to sell the assets 
received in the liquidation. Then the offer was accepted and the purchaser 
received title to the property. The remainder of the assets of the subsidiary, 
consisting of cash and receivables, were transferred to the parent three months 
later. The Commissioner of Internal Revenue issued a deficiency assessment 
against the subsidiary based upon the gain realized from the sale of the vessel. 

The taxpayer claimed that the parent had received the ship in compliance”® 
with Section 112(b)(6) of the Internal Revenue Code, which provides that “‘No 
gain or loss shall be recognized upon the receipt by a corporation of property 
distributed in complete liquidation of another corporation.’”’* The Tax Court, 
relying on the Court Holding Co. case, held that the parent had been a mere 
conduit for the passage of title and that the subsidiary could not be disregarded 
for the sole purpose of tax avoidance.” Although affirming this decision, the 
Circuit Court of Appeals, speaking through Judge Learned Hand, rejected the 
reasoning of the Tax Court. Probably due to the careful efforts of the taxpayer’s 
counsel, it was clear that the negotiations for the sale of the vessel in the Fair- 
field case were at all times on behalf of the parent corporation, not the sub- 
sidiary. It was impossible to find, as was found in the Court Holding Co. case, 
that the liquidation was in the nature of an afterthought. 

The parent corporation in the Fairfield case satisfied a real-party-in-interest 
requirement by conducting the entire course of negotiation in its own name. 
But it did not meet the requirements of an assumption-of-risk test because the 
negotiations for the sale of the assets were begun prior to liquidation. The 
Court Holding Co. decision apparently demanded the satisfaction of both tests. 
Superficially, the Fairfield result, which frustrated the taxpayer’s attempt to 
avoid a multiple tax,?3 was consistent with the Court Holding Co. opinion since 
only one of the tests was satisfied. But the appellate court expressly rejected the 
Court Holding Co. decision as precedent. It follows that the court regarded an 
assumption-of-risk test as immaterial. The resulting interpretation of the Court 
Holding Co. decision limited its force to a real-party-in-interest requirement. 
The Fairfield opinion illustrates the confusion in this portion of the tax law, 
since the decision which apparently operates against taxpayers as a class may 
in the long run be recognized as a substantial victory for them. 

The Fairfield decision was based upon a “continuity of business” test ap- 


2° Note 24 infra. 


2* Internal Revenue Code, § 112(b)(6), 49 Stat. 679 (1936), 26 U.S.C.A. § 112(b)(6) (1945). 
25 T.C. 566 (1945). 


*3 In addition, the taxpayer here, as well as in the Court Holding Co. case, may have been 
attempting to obtain the capital gains benefits available to shareholders as individuals— 
benefits then unavailable to corporate taxpayers under the pre-1942 law which was applicable 
in both of these cases. Corporations were not given the principal benefits of the capital gains 
provisions until 1942, 56 Stat. 843 (1942), 26 U.S.C.A. § 117 (1945). They have been available 
to individuals since 1938. 52 Stat. 500 (1938), 26 U.S.C.A. § 117 (1945). 
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plicable only to parent-subsidiary liquidations under Section 112(b)(6) of the 
Interna] Revenue Code. The Circuit Court of Appeals found that the transfer 
to the parent company had not been a liquidation within Section 112(b)(6) be- 
cause that section “has its reason and its justification in the fact that 
excepted transfers are of a kind which do not result in substantial 
changes of interest, and that the original business is to go along as before.”’*4 
Since the parent company sold the ship after receiving it in liquidation, the 
court found that it had not intended to continue the business but rather had 
occupied the position of a trustee in liquidation for the subsidiary.** Therefore, 
gain on the sale was attributable to the subsidiary.” 


A “continuity of business” test is supported by related tests developed in 
corporate reorganization cases.?”?7 But the purpose of the reorganization pro- 
visions of the Internal Revenue Code is to “permit corporate readjustments 
which otherwise would have been deterred by the imposition of taxes which 
appear to the business man to be oppressive and premature,’”* and the problem 
of the courts has been, generally, to prevent a tax-free distribution of profits in 
the guise of a particular liquidation of assets on reorganization. In the Fairfield 
case, the subsidiary was completely liquidated. The transaction could have been 
recognized simply as a disposal by the shareholders of the assets of a family 


24157 F. 2d 321, 323 (C.C.A. 2d, 1946). 


*s In an addendum, the Circuit Court of Appeals attempted to reinforce its opinion based 
upon § 112(b)(6) of the Internal Revenue Code by stating that the parent company also acted 
as a trustee in dissolution for its subsidiary—therefore a gain was realized by the subsidiary. 
The court did not retract its original error of relying upon § 112(b)(6). That section postpones 
realization of gain by the recipient of a liquidation in kind until sale to a third party. It does 
not deal with problems of gain to the liquidating corporation. And the Fairfield Company was 
the liquidating corporation. See Double Taxation upon Sale of Corporate Assets, 56 Yale 
L.J. 379, 382 (1947); Tax Notes, 32 A.B.A.J. 516 (1946). The trusteeship argument in the 
addendum only added to the confusion. The language quoted by the court from Regulation 
103, § 19.22(a)—21 (1940) concerns realization of gain in a statutory liquidation. The Fairfield 
case involved a liquidation in kind. It could have been regarded as a statutory liquidation by 
an application of the Court Holding Co. line of reasoning. But the addendum did not retract 
the court’s earlier refusal to apply that case. And the addendum gave no other clue as to how 
a liquidation in kind, which in some unexplained, chameleon-like fashion suddenly became a 
statutory liquidation, could by application of § 112(b)(6) create a realized gain to a liquidated 
corporation. 


* The Court’s use of § 112(b)(6) seems technically faulty. The section deals with a gains 
tax levied upon a parent corporation. It does not apply to taxation of a subsidiary nor does 


it deal with ascertaining parties to the sale of assets. No question of a tax on the parent was 
before the court in the Fairfield case. 


27 Fahey, Income Tax Definition of “Reorganization,” 39 Col. L. Rev. 933 (1939); Parent- 
Subsidiary Problem under the Non-recognition Provisions, 34 Ill. L. Rev. 303 (1939). Courts 
are not unanimous in requiring satisfaction of a continuity-of-business test in § 112(b)(6) 
situations. Tri-Lakes S.S. Co. v. Com’r of Int. Rev., 146 F. 2d 970 (C.C.A. 6th, 1945). In the 
Tri-Lakes case the subsidiary was liquidated and a tax was paid by it on the gain realized 
from the conversion of the assets. The money was then transferred to the parent, the court 
ruling that this transfer was tax-free under the provision of § 112(b)(6). Clearly there was no 
continuity of business here. 


28 Fahey, op. cit. supra note 27, at 934. 


——_ a. tio ee es. a ee 
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holding company system and the parent company, as an intermediate corporate 
entity, could have been disregarded. If the taxpayer had succeeded in complying 
with Section 112(b)(6), only the shareholders would have been taxed upon the 
gain. The effect of the decision is to require a triple tax. The subsidiary must 
pay a capital gains tax, the parent is similarly taxed, and the shareholders are 
taxed again either upon dividends or upon property received in liquidation, al- 
though in the Fairfield case the tax to the parent was completely offset by 
capital losses sustained during the year. 

A principal difficulty with the opinion, one that frequently appears in tax- 
avoidance decisions, is that the taxpayer may have legitimately achieved the 
results in other ways. The parent might have transferred the subsidiary’s shares 
to the purchaser directly, although such a solution would have involved the 
purchaser’s willingness to pay also for assets other than the ship. An alternative 
method would have been to liquidate the subsidiary before negotiations for the 
sale, subject to the risk that a purchaser might not have been found. This ele- 
ment of risk, however, may have been more formal than real since, at the time 
of the negotiations, ships were highly marketable assets. 

The Fairfield decision may tend to encourage devious solutions to liquidation 
problems, such as the maintenance of secrecy or informality in negotiations. 
Moreover, the tax bar may not unreasonably assume that the decision was 
governed by the more technical aspects of the transaction, such as the failure to 
transfer the remaining assets of the subsidiary at the same time as the vessel. 
The result of such emphasis on formalities may be the limiting of tax advantages 
to those able to afford higher-priced legal advice. 

While the Fairfield decision appears to have substantially limited the effect of 
the Court Holding Co. case by requiring only that the shareholder conduct nego- 
tiations in its own name, a recent Tax Court decision, Acampo Winery & Distil- 
leries v. Com’r of Int. Rev.,° appears to have substantially eliminated even this 
requirement. In the Acampo case, it was impossible to find purchasers for the 
shares of the company although there was a good market for its assets. The 
corporation would not sell the assets directly because of the very large tax 
liability which would result, so it was decided to make a distribution in kind. 
Because many of the 318 shareholders were in the armed forces or otherwise 
unable to participate in person, the distribution was made to trustees acting for 
them. After the corporate distribution, the trustees sold the assets to a pur- 
chaser whose offer had previously been rejected by the corporation. The court 
denied the applicability of the Court Holding Co. case, finding that “the negotia- 
tions which led to the sale in the present case were begun after the liquidating 
distribution, were carried on by trustees selected by and representing only 
stockholders, were not participated in by the corporation in any way, and had 
no important connection with any prior negotiations.”’** The risk of devaluation 
was borne by the shareholders after they paid any capital gains taxes arising 


*% 7 T.C. 629 (1946). 3° Tbid., at 635. 
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out of the liquidation, although such risk may have been insignificant, as it was 
in the Fairfield situation, in view of the ready market existing for the assets. 

The Acampo decision is significant in extending the trustee device to liquida- 
tions in kind. Some earlier decisions in the lower federal courts had found that 
trustees in liquidation could act for the shareholders rather than the corpora- 
tion.** But most of these cases involved closely-held companies. The Acampo 
case was the first in which a court has recognized that trustees in liquidation act- 
ing for many shareholders were engaged in a bona fide business arrangement 
instead of a technical transaction devised solely for tax-avoidance purposes.” 
If the Acampo case is followed, corporate owners may avoid the double taxation 
incident to dissolution through trustees for the corporation while retaining the 
advantages of a centralized liquidation. The practical problem in taking ad- 
vantage of the decision arises in arranging the transfer so as to establish the 
shareholders rather than the corporation as the beneficiaries of the trusteeship 
in liquidation. Apparently the retention by the corporation of sufficient assets 
to meet outstanding obligations, pay taxes, and cover the expenses of winding 
up was sufficient in the Acampo case to satisfy any real-party-in-interest require- 
ment.33 

The irreconcilable difference in treatment between a statutory liquidation 
and a sale of shares does not contribute to the formation of desirable tax law. 
But the position of a liquidation in kind, vacillating between the two extremes, 
reduces the disinvestment problem to complete confusion. A consistent treat- 
ment of the liquidation-in-kind situations may effect a workable result. One 
solution, indicated by the Fairfield and Acampo cases, would permit a share- 
holder in most situations to obtain the advantages of centralized and flexible 
liquidation while at the same time avoiding a double assessment. The share- 
holder would only be required to satisfy the simple requirements of the Acampo 
case in order to achieve a single tax. Such a solution would, as a practical 

3* Weeks v. Sibley, 269 Fed. 155 (D.C. Tex., 1920); Conservative Gas Go., 30 B.T.A. 552 
(1934); see also Com’r of Int. Rev. v. Merchants Nat’! Bldg. Corp., 131 F. 2d 740, 741 (C.C.A. 


sth, 1942); Central Nat’! Bank, 25 B.T.A. 1123, 1128 (1932); Jemison’s Appeal, 3 B.T.A. 780, 
803 (1926). 


3% Since a large number of shareholders were involved in the Acampo case, it is possible to 
minimize the importance of the decision. The strict judicial attitude in liquidation cases 
toward an avoidance of a corporate tax is usually manifested where a closely-held corporation 
is involved. The high degree of individual shareholder control present in such situations may 
raise an “unofficial” presumption of unwarranted tax-avoidance. Unquestionably, such a con- 
sideration cannot be completely ignored in tax cases. Nevertheless, the courts tend to empha- 
size the facts indicating the presence or absence of an agency or trust relationship between the 
shareholders and the trustees in liquidation. See Trippett v. Com’r of Int. Rev., 118 F. ad 
764, 765 (C.C.A. sth, 1941); First Nat’l Bank of Greeley v. United States, 86 F. 2d 938, 941 
(C.C.A. foth, 1936); Taylor Oil & Gas Co. v. Com’r of Int. Rev., 47 F. 2d 108, 109 (C.C.A. 
sth, 1931); First Nat’] Bank of Wichita Falls v. Com’r of Int. Rev., 3 T.C. 203, 216 (1944). 
From the agency standpoint, the Acampo case assumes considerable significance. It is far 
easier to find an agency relationship where there are few shareholders than where there are 
many. 


33 7 T.C. 629, 636 (1946). 
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matter, render obsolete the provisions relating to statutory liquidations through 
trustees for the corporation.*4 

An alternative solution based upon the Court Holding Co. decision is also 
feasible although it cannot affect the single-tax feature of the sale-of-shares 
device. By a drastic extension of that case, a double tax could be required 
whenever the corporation is a party to the sale negotiations in any capacity. 
Some degree of uncertainty may be created concerning the presence of the 
corporation in the transaction, but the practical effect of this uncertainty may be 
at least partially eliminated by placing the burden of persuasion as to this issue 
on the corporation. 

Uniformity in all disinvestment situations, regardless of the method em- 
ployed by the shareholders, could be achieved in the way of a single tax by a 
legislative change which would abolish any tax to the corporation upon statu- 
tory liquidation. But such a solution raises the entire question of taxes upon 
corporate income and for that reason the legislature might be reluctant to per- 
mit the necessary change. 

To an equal extent, uniformity could be achieved if gain upon appreciated 
assets were recognized by the tax system as realized whenever the corporation 
disposed of the assets by sale, exchange, or liquidation. If this were the law, a 
double tax35 would result whenever shareholders disinvested and liquidated a 
corporation. The Internal Revenue Code today clearly requires a double tax in 
the case of a statutory liquidation.** A double tax would also result in the liqui- 
dation-in-kind situation if the law were changed to recognize a taxable gain to 
the corporation upon disposal of its assets. The present Treasury Regulation, 
which provides that no gain is realized by a corporation upon assets liquidated in 
kind, is consistent with the reasoning of the Supreme Court expressed in a 
decision dealing with dividend distributions in kind. In that case, General 
Utilities & Operating Co. v. Helvering,3? the corporation did not realize any gain 
upon distribution of the dividend in kind* because the corporation was not 


34 There is ‘a strong possibility that the rationale of the Acampo decision, permitting trus- 
tees to act for the shareholders rather than for the corporation, would not survive an attempt 
to create a generally available single-tax liquidation device. Such an attempt might be pre- 
vented by courts which considered that the trusteeship for stockholders would not preclude 
simultaneous trusteeship for the corporation. See Chilhowee Mills, Inc. v. Com’r of Int. Rev., 
4T.C. 558, 566 (1945); Will T. Caswell v. Com’r of Int. Rev., 36 B.T.A. 816, 822 (1937). 


35 The term “double tax” does not necessarily indicate a simultaneous assessment against 
two tax-paying entities as a result of a single transaction, but rather, the term is used to indi- 
cate the combined effect of an assessment against shareholders for all gains received upon 
disinvestment coupled with a gains tax to the corporation levied upon the disposition of 
appreciated property at any time during the corporate existence. 


% Note 2 supra. 37 296 U.S. 200 (1935). 


38 It is difficult to reconcile this decision with the Court Holding Co. opinion. In the 
General Utilities case, the taxpayer corporation refused to sell assets because of the gains 
tax to the corporation. But the corporation officials negotiated with the prospective purchaser 
and agreed to terms for the sale. The corporation distributed the assets as a dividend in kind 
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selling its assets nor exchanging them as payment for a corporate debt.*? A 
rescission of the present Treasury Regulation accompanied by judicial or legis- 
lative reversal of the General Utilities doctrine as applied to liquidations in kind 
would be necessary in order to impose a double tax. 

In the sale-of-shares situation it would not be necessary to tax the corpora- 
tion immediately at the time the shareholders dispose of their interests. Dis- 
solution of the corporation does not necessarily accompany disinvestment by 
the shareholders as it must in the statutory-liquidation and liquidation-in-kind 
situations. In the sale-of-shares situation a double tax is imposed if the cor- 
poration is ultimately taxed upon the gain even though the assessment is not 
made until final dissolution. Final dissolution must be accompanied by a statu- 
tory liquidation or by a liquidation in kind. Only if the General Utilities doc- 
trine is rejected will the liquidation in kind result in a double tax as does the 
statutory liquidation. But a further change in the present tax law would be 
necessary to make the tax upon dissolution inescapable. The corporation’s basis 
for any assets held by it would have to remain unaffected by the basis acquired 
by the purchasing shareholders. The tax-free alteration of basis for corporate 
assets to conform with share purchase price, as sometimes permitted today, 
would provide a continuing loophole for avoidance of a gains tax upon disposal 
of the assets by the corporation.* 


to its stockholders who sold to the same purchaser on terms identical with those of the earlier 
agreement. And the court rejected the Commissioner’s claim for a gains tax on the corpora- 


tion. The Court Holding Co. opinion did not mention the General Utilities decision, much less 
overrule it, despite the fact that the two cases reached opposite results in situations dis- 
tinguishable only on the ground that one dealt with liquidations in kind and the other with 
dividends in kind. 

39 General Utilities & Operating Co. v. Helvering, 296 U.S. 200, 206 (1935). The court 
distinguished the situation in which the corporation declares a cash dividend and pays it 
through a distribution of appreciated assets. In this situation the corporation realizes a gain 
upon distribution since it is paying a corporate debt at the appreciated rate. Interstate Realty 
Co. v. Com’r of Int. Rev., 25 B.T.A. 728 (1932); Bacon-McMillan Veneer Co., 20 B.T.A. 
556 (1930). 


4° Under the law today, the purchaser of a corporation by use of the sale-of-shares device 
may enable the company to escape taxation for appreciation of the corporate assets, and at the 
same time he may acquire a new corporate basis for the assets equal to the share purchase 
price. The purchaser of the shares will immediately transfer all corporate assets to himself 
by use of a liquidation in kind. No capital gains tax will be incurred upon the transfer, since 
no gain is realized by the corporation upon a liquidation in kind, and no gain will be realized 
by the shareholder since purchase price of the shares presumably will equal current market 
value of the assets. The shareholder will reincorporate, transferring the assets to the new 
corporation in return for stock valued at the purchase price of the old corporation shares. 
As a result, the basis of the assets to the new corporation for gain and loss purposes will be 
the appreciated value, yet the gain will have completely escaped corporate taxation. Even 
apart from the method just outlined, the same result may be achieved directly according to 
one circuit court decision which held that the purchaser of shares who is really purchasing the 
assets of an entire corporation may obtain a new basis for the assets equal to the purchase 
price of the shares. Com’r of Int. Rev. v. Ashland Oil and Refining Co.; 99 F. 2d 588 (C.C.A. 
6th, 1938). . 
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The obvious difficulty with the uniform-double-tax solution just presented is 
that the General Utilities doctrine follows the accepted practice of the present 
tax system in adopting a conservative notion of what constitutes realization of 
gain.” Moreover, it may be undesirable to provide for a double tax in the sale- 
of-shares situation if such a solution requires the retention of the original basis 
for the corporate assets in the face of a greatly disparate sales price paid by the 
purchasing shareholders. 

Regardless of the theoretical reasoning that may support it, the difference in 
treatment of a statutory liquidation, a sale of shares, and a liquidation in kind 
seems undesirable, as evidenced by the confusion in the Fairfield opinion. From 
a taxpayer’s standpoint, a disinvestment, regardless of the method used in its 
accomplishment, represents a single decision to withdraw from a business. Per- 
haps in other areas of the tax law, reasons exist which justify treating uniform 
business decisions differently as the methods employed vary. But there are no 
apparent reasons compelling the lack of uniformity in treatment accorded dis- 
investment transactions. 


4 The Supreme Court in the General Utilities case had no difficulty in refusing to recog- 
nize a taxable gain to the corporation realized upon the dividend in kind. Such an attitude is 
surprising in view of the ill-concealed horror with which the court viewed the actions of the 
taxpayer in the Court Holding Co. opinion. Upon facts strikingly similar to those of the 
General Utilities case, the Court held that the corporation realized a gain when it liquidated in 
kind to its shareholders. See note 38 supra. 


For a discussion and criticism of the standard concepts of realization of gain see Simons, 
Personal Income Taxation (1938). 





RECENT CASES 


Admiralty—Jurisdiction—Amphibious Tort Involving Trespass to Foreign 
Land Held within Jurisdiction of Admiralty Court—{England].—The plaintiffs 
brought an action in rem in the Admiralty Division of the English High Court 
against the owners of a British ship, alleging that they were the owners of a 
wharf situated in Nigeria which was damaged by the negligent navigation of 
the libelled ship. The defendants denied the plaintiff’s ownership of the wharf 
and contested the jurisdiction of the court. The Admiralty Division in a re- 
served judgment’ held that the Admiralty Court Act of 1861? conferring juris- 
diction over ‘‘any claim for damage done by any ship” did not limit the locality 
in any way. On appeal to the Court of Appeal, the defendants contended that 
this Act should be interpreted in the light of accepted practices of international 
law, and that under the rule of the celebrated Mocambique® case the British 
courts had adopted as such a practice the rule that they should entertain no 
jurisdiction over suits for trespass to foreign land. Held, the Admiralty Division 
had jurisdiction because this rule was inapplicable to actions in rem in ad- 
miralty. The Tolten.4 

In this case the British court was confronted, for the first time, with essen- 
tially the same problem as that which has caused the American admiralty bar 
so much grief—the amphibious tort.’ The American cases, however, have 
reached a contrary result. In a line of cases going back to The Plymouth® the 
Supreme Court has declared that admiralty jurisdiction extends only to “mari- 
time torts,” and that in order to come within the area comprehended by that 
term, “the wrong and injury complained of must have been committed wholly 
upon high seas or navigable waters.””” 

Ever since formulating this jurisdictional test, the United States Supreme 


* United Africa Company v. Owners of The Tolten [1946] W.N. 7 (1945), 40 Am. J. Int.L. 
856 (1946), noted in 62 Scot. L. Rev. 34 (1946). 


2 24 Vict., c. 10, § 7 (1861). 

3 British South Africa Co. v. Companhia de Mocambique, [1893] A.C. 602 (H.L.); see 
also Livingston v. Jefferson, 15 Fed. Cas. 660 (D.C. Va., 1811). 

4 [1946] p. 135 (C.A.). 

5 Previous English cases involving damage by ships to land structures located in England 
include The Veritas, [1901] P. 304; The Uhla, L.R. 2 A. & E. 29 n. 1 (1867); however, since 
England does not have the system of dual sovereignty prevailing in the United States, the 
cases are not strictly analogous to the American cases. The precise problem of The Tolten 


has arisen once before in The Mary Moxham, 1 P.D. 43 (1875), but the court there found that 
the parties had consented to the jurisdiction of the British Admiralty. 


63 Wall. (U.S.) 20 (186s). 


7 Ibid., at 35; see also the opinion of Mr. Justice Story in De Lovio v. Boit, 7 Fed. Cas. 418, 
No. 3, 776 (C.C. Mass., 1815). 
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Court (with a little help from Congress) has been steadily whittling it away. 
In The Blackheath,’ the Court eliminated aids to navigation from The Ply- 
mouth doctrine. Indeed, the language of the Court would appear to overrule The 
Plymouth, although an attempt was made by the majority to distinguish the 
two cases. Mr. Justice Brown, concurring, enthusiastically accepted the opinion 
as overruling the prior cases.? Four years later, however, the Court expressly 
disavowed the views of Mr. Justice Brown and upheld The Plymouth doctrine, 
restricting The Blackheath to cases involving aids to navigation.’® This category 
was subsequently expanded to include those objects which were “intended” to 
be used as aids to navigation." However, it does not include wharves.” Another 
substantial bite was taken out of The Plymouth doctrine in Richardson v. Har- 
mon,"3 in which an act of Congress" limiting the liability of shipowners was 
held applicable to amphibious torts. The courts have also evidenced a propen- 
sity for getting around the “place of harm” jurisdictional test by concluding 
that harm actually suffered on land was for judicial purposes suffered on navi- 
gable waters." The Court has also refused to allow The Plymouth doctrine to 
defeat an action brought by a seaman under the Jones Act” for personal injuries 
suffered on land." 


* 195 U.S. 361 (1904). 


» “To attempt to draw the line of jurisdiction between different kinds of fixed objects, as for 
instance, between beacons and wharves, would lead to much confusion and much further liti- 
gation.” Ibid., at 369. This prophetic warning has been fulfilled. For an analysis of the objects 
within the respective cognizance of admiralty and the state courts, see 1 Benedict, Admiralty 
349 (6th ed., 1940); Robinson, Tort Jurisdiction in American Admiralty, 84 U. of Pa. L. Rev. 
716 (1936); Lord and Sprague, Cases on Admiralty (2d ed., 1940). A good example of the sort 
of tenuous subtleties which determine the proper court in these cases is to be found in cases 
involving damage to submerged cables, where the presence or absence of admiralty jurisdic- 
tion is evidently determined by the character of the messages sent over the cables. See note in 
27 Corn. L. Q. 554 (1942). 


© Cleveland T. & V. R. Co. v. Cleveland SS. Co., 208 U.S. 316 (1907). 
™ The Raithmoor, 241 U.S. 166 (1915). 

* Doullut and Williams Co. v. United States, 268 U.S. 33 (1925). 

3 222 U.S. 96 (1911). 


«4 “The individual liability of a shipowner shall be limited to the proportion of any or all 
debts and liabilities that his individual share of the vessel bears to the whole; and the aggre- 
gate liabilities of all the owners of a vessel on account of the same shall not exceed the value 
of such vessels and freight pending ” 23 Stat. 57 (1884), 46 U.S.C.A. § 189 (1928). 


*S The Admiral Peoples, 295 U.S. 649 (1935), where a passenger was injured by falling off 
the gangplank onto the dock; Sound Marine and Machine Corporation v. Westchester 
County, 100 F. 2d 360 (C.C.A. 2d, 1938), noted in 39 Col. L. Rev. 498, which involved a 
suit alleging that pipe laid by defendant had obstructed ingress and egress to and from plain- 
tiff’s shipyard. 


6 41 Stat. 1007 (1920), 46 U.S.C.A. § 688 (1944). This act is in effect a federal workmen’s 
compensation act. 


*70’Donnell v. Great Lakes Dredge and Dock Co., 318 U.S. 36 (1943). The Court has re- 
fused to extend the doctrine of this case to injuries suffered by workmen other than seamen. 
Swanson v. Marra Bros., 328 U.S. 1 (1945). 
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However, even thus curtailed, The Plymouth rule operates to deny admiralty 
jurisdiction when the damaged object is a wharf—the situation in The Tolten— 
although it is well settled that the converse situation, where damage has been 
inflicted by a land structure upon a ship, is one properly within the competence 
of admiralty."* 

The plaintiffs in The Tolten would have been without a remedy once the ship 
left Nigeria had admiralty not taken jurisdiction; and even prior to such de- 
parture, the remedies afforded by the Nigerian courts may have been worthless, 
The owner of a damaged wharf in America, denied access to the courts of ad- 
miralty, is in an equally unhappy position. His contributory negligence, which 
in admiralty would operate merely to mitigate damages, may preclude re- 
covery in some state courts.’® If the offending ship is under the direction of a 
compulsory pilot (as is often the case), the owners may be immunized from 
liability in a state court,?° but not in admiralty.” Such pilots are generally judg- 
ment proof. An even greater disadvantage to which the wharfinger is subjected 
is his inability to utilize the admiralty suit in rem with its maritime lien— 
usually the only adequate security for his claims.” Thus where the wharfinger 
is denied access to admiralty courts, he may in effect be without an adequate 
legal remedy.*® 

Consequently, it is not surprising that the American doctrine has been widely 
criticized.*4 Several attempts have been made to alter it by legislation,” and a 

8 Philadelphia, Wilmington, and Baltimore R. Co. v. Philadelphia and Havre de Grace 


Steam Towboat Co., 23 How. (U.S.) 209 (1859); Southern Bell Telephone v. Burke, 62 F. 2d 
rors (C.C.A. sth, 1933). 


** Contributory negligence is not a bar in admiralty. See Robinson, Admiralty 853 (1939). 
However, this treatment of contributory negligence has been termed “procedural,” and need 
not be employed by state tribunals. Beldin v. Chase, 150 U.S. 674 (1893); but cf. Maleeny v. 
Standard Ship Building Co., 237 N.Y. 250, 142 N.E. 602 (1923). 


2° Homer Ramsdale Co. v. La Compagnie Générale Transatlantique, 182 U.S. 406 (1901). 
# The China, 7 Wall. (U.S.) 53 (1869). 


2 Common law attachment is an inadequate device for according security to a claimant 
since no court except an admiralty court can sell the res free of maritime liens. Morgan v. 
Sturges, 154 U.S. 256 (1894); The Resolute, 168 U.S. 437 (1897). The in rem action is not with- 
in the constitutional prerogative of the state courts. Moses v. Taylor, 4 Wall. (U.S.) 411 
(1866); The Hine, 4 Wall. (U.S.) 555 (1866). 


*3 Apparently wharfingers have to some extent been able to secure restitution by refusing 
wharfage to tortfeasors until compensation is made for damages. On at least one occasion an 
announced intention to litigate the matter in hopes of a reversal of the Plymouth doctrine has 
resulted in a willingness to settle on the part of the tortfeasor. See Plunkett, Admiralty Juris- 
diction of Wharves, 16 World Ports 469, 473 (1928). However, such self-help techniques are at 
best a poor substitute for legal process. 


24 See 1 Benedict, Admiralty 353 (6th ed., 1940); Farnum, Amphibious Torts, 43 Yale L.J. 
34 (1933); Bruncken, Tradition and Commonsense in Admiralty, 14 Marq. L. Rev. 16 (1929); 
Olverson, Admiralty Jurisdiction and the Amphibious Tort Problem, 29 Va. L. Rev. 1010 
(1943); Reports of the American Bar Association in 54 A.B.A. Rep. (1929), 55 A.B.A. Rep. 303 
(1930), 56 A.B.A. Rep. 311 (1931), 59 A.B.A. Rep. 397 (1934), 60 A.B.A. Rep. 411 (1935). 


5S. 2603, 76th Cong. rst Sess. (1939); S. 554, 78th Cong. 1st Sess. (1943); S. 1722, 17th 
Cong. rst Sess. (1941); S. 1030, 79th Cong. rst Sess. (1945). 
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bill for that purpose is now pending in the House of Representatives.” Before 
1934 there was considerable doubt as to the constitutionality of such a bill.?? 
It was an oft-repeated dictum that Congress could not legislatively increase the 
area of the constitutional grant of admiralty jurisdiction;** and if amphibious 
torts were not within the constitutional grant of “admiralty and maritime 
jurisdiction” it followed that Congress could not broaden the scope of that 
grant.?® However in 1934, the Supreme Court in The Thomas Barlum*° upheld 
an Act of Congress granting admiralty jurisdiction in cases involving fore- 
closure of ship mortgages. Previous decisions of the court had excluded such 
matters from “admiralty and maritime jurisdiction.”** While reiterating the 
congressional incapacity to enlarge the grant of jurisdiction, the Court upheld 
the act as an incident of the congressional power to “alter, qualify, or supple- 
ment” the law of admiralty. The Court went out of its way to indicate that it 
would not let its old decisions stand in the way of Congress, and dropped some 
rather explicit dicta that what Congress could do for mortgages they could do 
for amphibious torts. Any lingering doubts about the constitutionality of such 
legislation after The Thomas Barlum were dispelled by O’ Donnell v. Great Lakes 
Dredge and Dock Co.,33 where a statute was construed to confer admiralty juris- 
diction in cases where personal injuries were incurred on shore in an amphibious 
tort. The Supreme Court has in effect invited Congress to rectify the present 


26 H.R. 238, 80th Cong. 1st Sess. (1947). “Be it enacted by the Senate and the House of 
Representatives of the United States of America in Congress assembled, That the admiralty 
and maritime jurisdiction shall extend to and include all cases of damage or injury, to person 
or property, caused by a vessel on navigable water, notwithstanding that such damage or 
injury be done or consummated on land. 

“In any case such suit may be brought in rem or in personam according to the principles 
of law and the rules of practice obtaining in cases where the injury or damage has been done or 
consummated on navigable water.” This bill has the backing of the Maritime Law Association 
and the American Bar Association. It does not differ from the bills introduced in previous 
Congresses. 


27 See 55 A.B.A. Rep. 303 (1930), 56 A.B.A. Rep. 311 (1931). 


* The St. Lawrence, 1 Black (U.S.) 522 (1861); The Lottawanna, 21 Wall. (U.S.) 558, 
576 (1874); Crowell v. Benson, 285 U.S. 22, 55 (1932); The Blackheath, 195 U.S. 361, 365 
(1904). 


*° Farnum, op. cit. supra note 24, answers that argument thus: “There is something para- 
doxical, to say the least, in excluding a field of adjudication from the cognizance of the only 
court that through equipment and resources is fully competent to deal with it, on the ground 
that the litigation within this field possesses none of the essential characteristics of the type 
of cases with which this particular court was specially created to deal.” 

3° 293 U.S. a1 (1934). 

# The John Jay, 17 How. (U.S.) 399 (1854). 


# “The authority of Congress to enact legislation of this nature was not limited by previous 
decisions as to the extent of admiralty jurisdiction. We have had abundant reason to realize 
that our experience and new conditions give rise to new conceptions of maritime concerns. 
These may require that former criteria of jurisdiction be abandoned.” The Thomas Barlum, 
293 U.S. 21, 52 (1934). 


33 318 U.S. 36 (1943). 
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jurisdictional anomaly in these cases. Although the only vested interests which 
would apparently be injured by the enactment of legislation such as that pro- 
vided in H.R. 238 are those of tortfeasors, such a bill has as yet to be reported 
out of committee in Congress. 

It is somewhat difficult to determine the legal basis or justification for the 
American rule. In The Plymouth, where the rule was conceived, and in The 
Cleveland,34 where it was revitalized after being apparently discarded, the 
opinions consist largely of restating the conclusion in varying forms. It appears 
from the plaintiff’s brief in The Plymouth that the defendant based his plea of 
lack of jurisdiction on the state of the law existing in the admiralty courts in 
England at the time of the American Revolution. However, it had already been 
established that the limitations on the prerogative of the English Admiral were 
not necessarily operative on the maritime courts in the United States;35 and 
even if the competency of the American courts is limited to that area allotted 
by the statutes of Richard II,** it would appear that “the traditions of England 
favor it [jurisdiction] in a case like this.’’37 It has been said that “the precise 
scope of admiralty jurisdiction is not a matter of obvious principle or very ac- 
curate history,’’* but any jurisdictional test antedating The Plymouth would 
appear to comprehend amphibious torts.*? It appears that the legal basis upon 


34 208 U.S. 316 (1907). 


38 The Genesee Chief, 12 How. (U.S.) 443 (1851); Waring v. Clarke, 5 How. (U.S.) 440, 453 
(1847); The Magnolia, 20 How. (U.S.) 296, 341 (1858). The British admiralty courts had fought 
a long losing battle with the common law courts, and at the time of the Revolution had reached 
the nadir of their power; beginning in 1840, a series of statutes restored their former jurisdic- 
tion. See Meers, Admiralty Jurisdiction, 2 Essays on Anglo-American Legal History 312 
(1908). 


3% 13 Richard II, c. 5 (1389). This is the statute under which the jurisdiction of admiralty 
was curtailed. Its provisions have been held inapplicable to American maritime jurisdiction. 
See Mr. Justice Story in the Schooner Volunteer, 1 Sumner 551, 563 (C.C. Mass., 1834). 


37 Mr. Justice Holmes in The Blackheath, 195 U.S. 361, 365. After examining much his- 
torical material, Mr. Justice Holmes concludes that “the foregoing references seem to us enough 
to show that to maintain jurisdiction in this case is no innovation upon the English law. 
But a very little history is sufficient to show that the constitution does not prohibit what con- 
venience and reason demand.” Ibid., at 367. The Tolten agrees with Mr. Justice Holmes that 
the amphibious tort would probably be considered within the former jurisdiction of the 
admiral. The Tolten, [1946] P. 135, 158-59. 


38 The Blackheath, 195 U.S. 361, 365 (1904). 


39 “The language of the Constitution will therefore warrant the most liberal interpretation; 
and it may not be unfit to hold, that it had reference to that maritime jurisdiction, which com- 
mercial convenience, public policy, and national rights, have contributed to establish, with 
slight local differences, over all Europe.” Mr. Justice Story, in De Lovio v. Boit, 7 Fed. Cas. 
418, 443, No. 3, 776 (C.C. Mass., 1815). The statement that the maritime jurisdiction con- 
ferred by the Constitution is that of the law of nations, comparable to the Seerecht and droit 
de mer of Germany and France, is to be found throughout the early admiralty cases. See 
Waring v. Clarke, 5 How. (U.S.) 440 (1847); The Vengeance, 3 Dall. (U.S.) 297 (1796). As to 
the extent of this jurisdiction, compare the famous Ordonnance of Louis XIV: “Toutes affaires 
relatives 4 la navigation et aux navigateurs appartiennent au droit maritime.” 1 Benedict, 
Admiralty 9 (1940). The “general law of the sea,” as expounded in De Lovio v. Boit, has been 
rather shabbily treated by the Supreme Court in the last seventy-five years. In The Lotta- 
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which jurisdiction was refused in The Plymouth rests upon a principle adopted 
from the criminal law; namely, that the place where the harm occurs is the 
place which has jurisdiction.4° Thus the Court in effect read the maxim of lex 
loci delicti into the admiralty clause of the Constitution.“ The Mogambique 
doctrine, which was raised as a bar to jurisdiction in The Tolien, is a ramifica- 
tion of the lex loci delicti principle. Thus the problem confronting the American 


Supreme Court in 1865 and the British Court of Appeal in 1946 was essentially 
the same. 


The British court in The Tolten, however, recognized the force of both the 
local action doctrine expressed in the Mogambique case and the universality of 
admiralty jurisdiction. “The two competing principles of law . . . . are equally 
universal in scope, and on the facts of the present case, seem to be mutually ex- 
clusive—one therefore must give way to the other ”#® Two of the Lord 
Justices, Somervell and Cohen, were convinced that the Mocambique rule would 
have to give way, drawing an analogy to the practice of equity which ignores the 
local action doctrine. Lord Justice Scott in his opinion resolved the conflict by 
utilizing the substantive law of admiralty—a choice of law which was predicated 
upon the capacity of that body of law to provide an adequate remedy in the 
fact situation presented.’ He was not particularly impressed by the wording of 


wanna, 21 Wall. (U.S.) 558 (1874), the Court maintained that discussion of such a law did 
not advance the argument one whit, and that the Court was concerned only with “the mari- 
time law as accepted and received in the United States”; indeed, the law of the United States 
was the general maritime law, and if the law of every other maritime country differed, such 
laws were mere local ordinances. Mr. Justice Clifford, dissenting, fought a valiant rearguard 
action. In The Western Maid, 257 U.S. 419, 432 (1922), Mr. Justice Holmes relegated the 
maritime law to the position of a nonexistent “mystic overlaw”; and in the period when the 
admiralty jurisdiction was being employed as a device to cut down the effective area of social 
legislation (see Note, 3 Univ. Chi. L. Rev. 321 [1935] ), the same justice discovered that “the 
maritime law is not a corpus juris—it is a very limited body of customs and ordinances of the 
sea.” See the dissenting opinion in Southern Pacific v. Jensen, 244 U.S. 205, 220 (1917). Yet, the 
text writers on admiralty still trace the ancestry of their subject to the Laws of Oleron and 
Wisbuy and the Ordonnance of Louis XIV. And the “general maritime law” of De Lovio v. 
Boit has shown a marked tendency to appear suddenly in recent Supreme Court opinions. 
See The Thomas Barlum, 293 U.S. 21 (1934) and O’Donnell v. Great Lakes Dredge and Dock 
Co., 318 U.S. 36 (1943). 


4° From the arguments presented in the plaintiff’s brief (the defendant’s brief is not re- 
printed in the reports) and the cases cited in the opinion, it is apparent that the authority on 
which the decision rested consisted of criminal cases where the criminal act occurred on the 
sea and the resultant injury on land. Among the cases cited are United States v. Davis, 2 
Sumner 482 (C.C. Mass., 1837), a murder case where a shot fired on ship killed a native stand- 
ing on the shore, and United States v. M’Gill, 4 Dall. (U.S.) 395 (C.C. Pa., 1806) where a 
victim clubbed on shipboard died after removal to land. 


* For a thorough analysis on this point, see Rheinstein, The Place of Wrong, 19 Tulane L. 
Rev. 4, 165, 190 (1944). Professor Rheinstein ascribes the decision in The Plymouth to the 
states rights’ controversy which was raging at the time. 

# The Tolten, [1946] P. 135, 140. 


43 See the choice of law technique presented in Cavers, A Critique of the Choice of Law 
Problem, 47 Harv. L. Rev. 173 (1933). 
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the statute relied upon by the lower court since the “present jurisdiction of the 
Admiralty Division of the High Court is based partly on statutes but primarily, 
and mostly on principles previously adopted by the admiralty court from the 
general law of the sea 

The substantive law of the sea, to which Lord Justice Scott refers, embodies 
two related principles: the concept of fortune de mer and the maritime lien. 
Thus, while the maritime law traditionally accorded the shipowner the right to 
limit his liability to the ship and its cargo (fortune de mer), it also gave his 
creditors a privileged claim against these assets (maritime lien).4* Lord Justice 
Scott cites as authority for the existence of this lien in these circumstances the 
International Convention of Maritime Mortgages and Liens of 1926.4 Such a 
lien, wherever created, will be enforced in the British admiralty courts.‘ 

This opinion of the British court is of interest to the American admiralty bar 
because it once again emphasizes the many shortcomings of the American rule 
and may provide the basis for an assault upon that obsolete doctrine. The lan- 
guage of the court cogently indicates that a maritime lien should be found in all 
situations where the right of limitation of liability exists. Since the latter right 
is recognized by the American cases in the amphibious tort situation,‘ it would 
seem that the maritime lien should also be recognized. And as Justice Story has 
indicated, “‘Whenever a lien or claim is given upon the thing by the maritime 


44 The Tolten, [1946] P. 135, 148. See note 39 supra. 


4s“There is an integral—almost an organic—connexion between the two [limitation of 
liability and maritime lien] in the history of our own admiralty law, and that connexion comes 
from the ancient law of the sea in which it is deep-rooted.” The Tolten, [1946] P. 135, 149. 
Compare this language with that of Bonnecase, Traité de Droit Commercial Maritime 463 
(1923): “Ces deux institutions: Droit de suite et faculté d’abandon . . . . caractérisent le Droit 
commercial maritime actuel au point de vue organique.”’ The “droit de suite” is the right of 
creditors to the res as security even in the hands of a bona fide purchaser. The “faculté d’aban- 
don” is the right of the shipowner to escape further liability by surrendering the ship and cargo 
to creditors. This interrelationship has been recognized on occasion by the American courts. 
The China, 7 Wall. (U.S.) 53, 68 (1869). For a study on the nature of the maritime lien and 
its relationship to limitation of liability see Price, Maritime Liens, 57 L.Q. Rev. 409 (1941). 


46 3 Hudson, International Legislation 1845 (1926); 15 Revue du Droit Maritime Comparé 
865. Article 2 reads: “The following give rise to maritime liens on a vessel... . . 4. Indemnities 
for collision or other accident of navigation, and also for damage caused to works forming part 
of the harbor, docks, and navigable ways.”’ This convention has been ratified by most of the 
maritime nations of the world, but the United States is not a party. 4 Hackworth, Digest of 
International Law, 343 (1942). 


47 Literally construed, the language of the court would seem to extend a remedy to the 
American wharfinger who can arrest the damaging ship in British waters. Lord Justice Scott 
says at 147: “In my view the law maritime of ‘damage,’ as administered in our admiralty 
court, vests a right of action in any person, who suffers an injury anywhere in the world either 
to his person or to his property, whether movable or immovable, afloat or ashore, when caused 
by the maritime faults of the owner of a ship, he being responsible for the acts or defaults of 
his servants.” Italics added. At 161, the court cites approvingly a passage of Dicey’s to the 
effect that “the court has jurisdiction to entertain an action in rem for the enforcement of any 
maritime lien if the case is one in which, according to English law, a maritime lien exists.” 
Lord Justice Scott says, “I regard it as an accurate statement He was far too careful a 
writer to omit any relevant qualifications 


#* Richardson v. Harmon, 222 U.S. 96 (1911). 
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law, the admiralty will enforce it by a proceeding in rem; and, indeed, it is the 
only court competent to enforce it.”” 

The problem involved in the amphibious tort cases is basically, as Professor 
Rheinstein has pointed out, a choice of law problem.** The solution provided by 
the technique employed in The Tolien seems to be a more desirable one than the 
solution reached by the mechanical use of the lex loci delicti rule in The Ply- 
mouth. Eighty years of experience with the American rule have demonstrated 
that an amphibious tort victim is left without an effective remedy. There seems 
to be no justification for the rule, either in policy or history; it effectively re- 
moves the specialized type of problem involved from the court best equipped to 
deal with it; and its adoption has resulted in an American practice which is 
directly contrary to a maritime practice uniform throughout the world. Con- 
gress should rectify this situation,* as it has so often done in the past when the 
admiralty jurisdiction has been excessively restricted.“ However, legislation 
may not be necessary. Conceivably it can be demonstrated that later cases have 
in fact overruled The Plymouth. In the event that Congress fails to assume 
this obligation, the Supreme Court is well fortified with precedents to take 
upon itself the task of righting the inequities occasioned by its decision in 1865. 


49 The Brig Nestor, 1 Sumner 73, 78 (C.C. Me., 1831). This statement has been extensively 
approved on both sides of the Atlantic. The Bold Buccleugh, 7 Moore P.C. 267, 284 (1851); 
The Resolute, 168 U.S. 437 (1897); The Pacific Hemlock, 53 F. 2d 492 (D.C. Wash., 1931). 


5° See Rheinstein, op. cit. supra note 41, at 193. The American courts have never expressly 
stated that the extent of admiralty jurisdiction is a choice of law problem. However, two opin- 
ions of Mr. Justice Story in the field of maritime contracts indicate the possibility that he so 
regarded it. The cases involved are The General Smith, 4 Wheat. (U.S.) 438 (1819) and The 
Schooner Volunteer, 1 Sumner 551 (C.C. Mass., 1834). Each case involved an action in rem by 
a materialman against the ship to whom the materials were furnished. In the latter case, in 
which the ship was from a “foreign” port (i.e., its home port was not in the same state as the 
port where materials were furnished), Story decided that the “general law of the sea’’ gov- 
erned the case, and a maritime lien enforceable in admiralty existed. But when, as in the former 
case, the ship is from the same port as the materialman, the local law governs, and if no mari- 
time lien is given by it, none exists and admiralty has no jurisdiction. 

5 Solution by state action is not feasible. See Note, 14 Tulane L. Rev. 451 (1940). One 
solution would be to impose a maritime lien by state legislation, which lien would be en- 
forced in the federal admiralty courts. Such liens have been enforced in the past. The J. E. 
Rumbell, 148 U.S. 1 (1938). However, there are constitutional difficulties. Campbell v. Sher- 
man, 35 Wis. 103 (1874); and the Supreme Court itself has commented upon the shortcomings 
of such a system. The Lottawanna, 21 Wall. (U.S.) 558, 602 (1874). 


% For an enumeration of the instances in which Congress has exercised its prerogative to 
alter the admiralty jurisdiction see The Thomas Barlum, 293 U.S. 21 (1934). 


53 The argument runs thus: Since The Thomas Barlum there has been little doubt that 
Congress has power to grant jurisdiction in The Plymouth situation. In order for Congress 
to possess such a power, it is necessary that this situation be included within the area of “ad- 
miralty and maritime jurisdiction” as expressed in the constitutional grant. However, Con- 
gress has already conferred jurisdiction upon the federal courts in all cases of “admiralty and 
maritime jurisdiction” by the Judiciary Act of 1789. Unless the words “admiralty and maritime 
jurisdiction” contained in the Act of 1789 have a different meaning than the exact same 
words in Article III of the Constitution, it follows that any action constitutionally main- 
tainable under an Act of Congress is presently maintainable. “Congress cannot enlarge the 
constitutional grant of power, and therefore if it could permit a libel to be maintained, one 
can be maintained now.” Mr. Justice Holmes in the Blackheath, 195 U.S. 361, 365 (1904). 
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Conflict of Laws—Local and Transitory Action—State Precedents Char- 
acterizing Action Ignored by Federal Court—({Federal].—The defendant, a 
New Jersey corporation, excavated on the plaintiff’s land, situated in New 
York, and carried off soil, sand, and gravel. The plaintiff, a resident of New 
York, brought action in the federal court in New Jersey. The complaint con- 
tained counts in trespass and conversion. At a pre-trial conference the defendant 
moved to dismiss the complaint for lack of jurisdiction, although the plaintiff 
abandoned the count in trespass. Held, on the basis of federal precedents, that 
the gravamen of the complaint was the conversion of the soil, setting forth a 
transitory cause of action, for which the court had jurisdiction. Rackow v. United 
Excavating Co.* 

The court, in basing its decision on federal precedents, made no mention of 
the applicability of the doctrine of Erie R. Co. v. Tompkins.* While states are 
powerless to limit the jurisdiction of the federal courts, it does not follow that 
federal courts may not be bound by appropriate state law excluding foreign 
“local actions” from the courts of the state.‘ By deciding the question in the in- 
stant case on the basis of federal precedents, the court, in effect, has character- 
ized the problem as one of “procedure’’ rather than “substance” for the purpose 
of the Erie doctrine. 

The common-law doctrine of local action, which excludes from the domestic 
courts cases involving the trial of title to foreign land,’ has been frequently 
criticized,® but, before the Erie case, was generally followed by the federal 
courts in actions based on injuries to real property.’ Mr. Chief Justice Marshall, 


* 67 F. Supp. 699 (N.J., 1946). 2 304 U.S. 64 (1938). 


3 Stephenson V. Grand Trunk Western R. Co., 110 F. ad 401 (C.C.A. 7th, 1940); Martineau 
v. Eastern Air Lines, 64 F. Supp. 235 (Ill., 1946); cf. Boyd v. Bell, 64 F. Supp. 22 (N.Y., 1945). 


4 The doctrine of local action excludes from the domestic courts the trial of title to foreign 
immovables. The related doctrine of forum non conveniens gives trial courts discretion to 
try cases involving foreign law where such trial would seriously inconvenience the defendant 
or the court itself. Williams v. Green Bay & W. R. Co., 326 U.S. 549 (1946). Canadian Malting 
Co. v. Paterson Steagnships Ltd., 285 U.S. 413 (1932); Heine v. New York Life Ins. Co., 45 F. 2d 
426 (1930); Collard v. Beach, 81 App. Div. 582, 81 N.Y. Supp. 619 (1903); Blair, The Doctrine 
of Forum Non Conveniens in Anglo-American Law, 29 Col. L. Rev. 1 (1929). As to applicabil- 
ity in federal courts of the forum non conveniens doctrine of the state courts, see Weiss v. 
Routh, 149 F. 2d 193 (C.C.A. 2d, 1945); 14 Univ. Chi. L. Rev. 97 (1946), noting Gilbert v. 
Gulf Oil Corp., 153 F. 2d 883 (C.C.A. ad, 1946). 


5 As to the history of the origins of the rule, see Sack, Conflicts of Laws in the History of the 
English Law (1937); Rheinstein, The Place of Wrong, 19 Tulane L. Rev. 4, 165 (1944). 


* Kuhn, Local and Transitory Actions in Private International Law, 66 U. of Pa. L. Rev. 
301 (1918); Kuhn, Comparative Commentaries on Private International Law 305 (1937) 
Hancock, Torts in the Conflicts of Laws 96 (1942); Goodrich, Handbook of the Conflict of 
Laws 229 (ad ed., 1938); Goodrich, Tort Obligations and the Conflict of Laws, 73 U. of Pa. L. 
Rev. 19 (1924); see also Recovery of Damages for Injuries to Land Lying beyond the Juris- 
diction, 11 Col. L. Rev. 262 (1911); and The Nature of the Right of Action Arising from 
Tortious Injury to Foreign Real Estate, 16 Col. L. Rev. 323 (1916). 


7 Ellenwood v. Marietta Chair Co., 158 U.S. 105 (1895); Livingston v. Jefferson, 15 Fed, 
Cas. 660, No. 8,411 (C.C. Va., 1811); Kentucky Coal Lands,Co. v. Mineral Development Co., 





RECENT CASES 667 


in the leading case of Livingston v. Jefferson,® followed the English precedents, 
expressing, however, some criticism of the rule. He indicated that the true dis- 
tinction between local and transitory actions should be between proceedings in 
rem, aiming at an adjudication of title, and damage suits in personam. Except in 
Louisiana’ and Minnesota,"® the doctrine has been uniformly followed in the 
state courts, although sometimes with reluctance." Actions based on severance 
of such things as timber, stones, sand, or crops from the realty have sometimes 
been declared to be transitory, however, because the objects once severed have 
become personal property.” This distinction has aided parties who were unable 
to obtain service of process on defendants in the jurisdiction in which the land 
was situated. However, the exception has not extended to all cases which were 
not in rem," but merely to those which were treated as essentially involving 
conversion. 

The Erie rule, that federal courts must follow the state law in diversity of 
citizenship cases, applies only to matters which the federal courts deem “sub- 
stantive.” A federal court is not bound by characterization of a rule as substan- 
tive or procedural by the courts of the state in which it is sitting.** Character- 


191 Fed. 899 (C.C. Ky., 1911); McKenna v. Fiske, 1 How. (U.S.) 240 (1843); Potomac Milling 
& Ice Co. v. Baltimore & O. R. Co., 217 Fed. 665 (D.C. Md., 1914). 


8 15 Fed. Cas. 660, No. 8,411 (C.C. Va., 1811). 


* Holmes v. Barclay, 4 La. Ann. 63 (1869). It should be remembered that civil-law tradi- 
tions are influential in Louisiana. 


1 Little v. Chicago, St. P., M. & O. Ry. Co., 65 Minn. 48, 67 N.W. 846 (1896). 


"1 In Potomac Milling & Ice Co. v. Baltimore & O. R. Co., 217 Fed. 665, 668 (D.C. Md., 
1914) the court said: “Where he [Marshall] did not dare to go, others may well hesitate to 
venture.” In New York the doctrine has been abolished by statute. N.Y. Real Property Law 
(McKinney, 1945), ¢. 50, § 536. 


United States v. Ute Coal & Coke Co., 158 Fed. 20 (C.C.A. 8th, 1907); Stone v. United 
States, 167 U.S. 178 (1897); Ellenwood v. Marietta Chair Co., 158 U.S. 105 (1895). 


3 Note 7 supra. 


"4 See Guaranty Trust Co. of New York v. York, 326 U.S. 99 (1945); Sampson v. Channell, 
110 F. ad 754, 762 (C.C.A. 1st, 1940); Zell v. American Seating Co., 138 F. 2d 641, 643 (C.C.A. 
ad, 1943). 

When a state court would refuse jurisdiction, the decisions of the lower federal courts are not 
in harmony as to whether the federal courts should be bound. In an action for wrongful death 
occurring in another state, the Seventh Circuit Court held that the district court had jurisdic- 
tion, even though the state in which it was sitting had a statute prohibiting the bringing of 
actions in its courts for damages for wrongful death occurring outside the state. Stephenson 
v. Grand Trunk Western R. Co., r1r0 F. 2d 401 (C.C.A. 7th, 1940). However, in a more recent 
case, the District Court for the Southern District of New York was held to be bound by New 
York law in a suit against directors of a Virginia corporation since internal affairs of a foreign 
corporation could not be litigated in a New York court. Weiss v. Routh, 149 F. 2d 193 
(C.C.A. ad, 1945). 

The recent United States Supreme Court decision in Angel v. Bullington, 67 Sup. Ct. 657 
(1947), decided after the decision in the principal case, does not clearly resolve the conflict. A 
North Carolina statute prohibited deficiency judgments. After bringing an action for a de- 
ficiency judgment on a Virginia transaction in the North Carolina courts, and being denied 
recovery because of the statute, the plaintiff brought suit in the federal district court. The 
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ization by a state court of a problem as substantive or procedural is never made 
for the purpose of determining whether the problem should be decided under 
state or federal law. To reason by analogy from state court decisions may thus 
be misleading where a federal court engages in characterization for that pur- 
pose.'S Reasoning retrospectively one may say that a problem is characterized 
as substantive when federal and state court decisions coincide and procedural 
where they differ. The anticipated result may thus influence the court’s deter- 
mination as to characterization.” 

With respect to the analogous doctrine of forum non conveniens some federal 
courts have said that there is involved simply a question of their own jurisdic- 
tion with respect to which state law cannot control.'’ Indeed, where the refusal 
of a state court to try a case is based upon considerations of its own conven- 
ience, e.g., the crowded state of its docket," no reason exists why the federal 
courts should follow suit. Where, however, the state courts refuse to take the 
case because the trial would seriously inconvenience the defendant,” federal 
courts should hesitate to act differently. Similarly, the refusal of a state court to 


Supreme Court, reversing, held that the matter was res judicata and that the federal courts 
were bound by the interpretation of the North Carolina Supreme Court in the first suit. 
Where the action is first brought in a federal court, some doubt would appear to remain as to 
the application of this decision. Since the application of the doctrine of res judicata appears 
somewhat strained in the Angel case, perhaps a tendency to apply the Erie doctrine to similar 
situations prompted the extension. Thus, even where the action originates in a federal court, 
the indication is that in the future the Supreme Court may apply the Erie doctrine to such 
situations. See note on the Circuit Court decision in the Angel case in 13 Univ. Chi. L. Rev. 
195 (1946). See also Tunks, Federalism: “Substance” and “Procedure” after Erie Railroad v. 
Tompkins, 34 Ill. L. Rev. 271 (1939); Ailes, Substance and Procedure in the Conflict of Laws, 
39 Mich. L. Rev. 392 (1941). 


*5 Cook, Logical and Legal Bases of the Conflict of Laws 157-60 (1942). In Sampson v. 
Channell, 110 F. 2d 754, 762 (C.C.A. 1st, 1940), the court said: “This result [application of 
state law to burden of proof in diversity case] may seem to present a surface incongruity, viz., 
the deference owing to the substantive law of Massachusetts as pronounced by its courts re- 
quires the federal court in that state to apply a Massachusetts rule as to burden of proof which 
the highest state court insists is procedural only. The explanation is that reasons of policy . . . . 
make it desirable for the federal court in diversity of citizenship cases to apply the state rule, 
because the incidence of burden of proof is likely to have a decisive influence on the outcome 
of litigation; and this is true regardless of whether the state court characterizes the rule as one 
of procedure or substantive law.” 


© Tunks, op. cit. supra note 14, at 301; Developments in the Doctrine of Erie Railroad Co. 
v. Tompkins, 9 Univ. Chi. L. Rev. 113, 119 (1942). For cases bearing on federal courts’ handling 
of questions of substance and procedure under the Erie rule, see Palmer v. Hoffman, 318 U.S. 
109 (1943); Klaxon v. Stentor, 313 U.S. 487 (1941); Cities Service Oil Co. v. Dunlap, 308 U.S. 
208 (1939); Gilbert v. Gulf Oil Corp., 153 F. 2d 883 (C.C.A. 2d, 1946), noted in 14 Univ. Chi. 
L. Rev. 97 (1946); Weiss v. Routh, 149 F. 2d 193 (C.C.A. ad, 1945). 


*7 Koster v. Lumbermens Mutual Casualty Co., 153 F. 2d 888 (C.C.A. 2d, 1946); Overfield 
v. Pennroad Corp., 113 F. 2d 6 (C.C.A. 3d, 1940); Stephenson v. Grand Trunk Western R. 
Co., 110 F. 2d 401 (C.C.A. 7th, 1940); Stepp v. Employers Liability Assurance Corp., 30 F. 
Supp. 588 (Tex., 1939). 


18 See, for instance, Collard v. Beach, 81 App. Div. 582, 81 N.Y. Supp. 619 (1903). 
19 See Baltimore Mail S.S. Co. v. Fawcett, 269 N.Y. 379, 199 N.E. 628 (1936). 
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try a case involving title to land situated in another state may be motivated by 
reasons of convenience to itself, or may rest upon inconvenience to the defend- 
ant or a desire not to invade the sovereignty of another state. The Erie rule of 
uniformity in diversity cases would seem applicable when the latter reasons 
motivate the state’s policy of not hearing such cases. It may also be argued that 
the purpose of the Erie doctrine is to prevent the accident of citizenship from 
determining the outcome of litigation.*® The only necessary limit to this policy 
is the impossibility of a federal court’s changing its constitution or practice from 
case to case. But since the readiness or refusal to try a case does not necessitate 
any such change, no reason exists why the state rule should not be followed. 

In the principal case, if the court had felt itself bound to follow the law of 
New Jersey, the state in which it was sitting, the result might well have been 
different. In Karr v. New York Jewell Filtration Co.” it was decided by a New 
Jersey court that an action for damages to real property in the District of Co- 
lumbia, due to excavation on adjoining property, could not be heard in a New 
Jersey court. While the court in the instant case might have been able to dis- 
tinguish the Karr case, the court should at least have considered it and other 
New Jersey cases. Moreover, the circumstances may be reversed, and the state 
rule may allow the courts of the state in which the federal court is sitting to 
hear cases which the federal court would be bound to dismiss as local actions 
under federal precedents. In any case it would seem that the determination is 
“substantive” and, therefore, it is inappropriate for a federal court to grant 
to a plaintiff that access to court which is refused him by the state court, even 
though such conformity may result in a complete denial! of justice. Perhaps the 
frequent injustice of the doctrine of local actions would thus be highlighted with 
the result of inducing the states to bring about the necessary change. 


Constitutional Law—Exports and Imports Clause—State Sales Tax on 
Goods Sold for Foreign Shipment Unconstitutional—{F ederal|.—The plaintiff, 
a producer and vender of oil in California, made a contract for the sale of oil 
with the New Zealand government, the terms of which provided that the price 
was to be f.o.b. Los Angeles, payment in London, delivery into the vendee’s 
carrier at the Los Angeles harbor. California assessed a retail sales tax' against 


*° See Weiss v. Routh, 149 F. 2d 193, 195 (C.C.A. 2d, 1945): “. . . . we are to remember the 
purpose of conformity in “diversity cases.” It is that the accident of citizenship shall not change 
the outcome: a purpose which extends as much to determining whether the court shall act at 
all, as to how it shall decide, if it does.” 


* Karr v. New York Jewell Filtration Co., 78 N.J.L. 198, 73 Atl. 132 (1909); Van Ommen 
v. Hageman, 100 N.J.L. 224, 126 Atl. 468 (1924); cf. Hill v. Nelson, 70 N.J.L. 376, 57 Atl. 
411 (1904); Doherty v. Catskill Cement Co., 72 N.J.L. 315, 65 Atl. 608 (1905). 

= 78 N.J.L. 198, 73 Atl. 132 (1909). %3 Notes 9, 10, and 12 supra. 


* The tax statute provides that “For the privilege of selling tangible personal property at 
retail a tax is hereby imposed upon all retailers at the rate of 2} per cent of the gross receipts of 
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the plantiff measured by the gross receipts of the transaction, which the plain- 
tiff paid under protest. It then brought suit for refund of the state tax. The Cali- 
fornia Supreme Court at first allowed the claim, but upon rehearing reversed its 
position and held the tax constitutional. Upon appeal to the United States Su- 
preme Court, held, the tax was unconstitutional since it constituted an impost 
upon an export within the meaning of Article I, Section 10, Clause 2 of the Unit- 
ed States Constitution. Judgment reversed, one justice dissenting. Richfield Oil 
Corporation v. State Board of Equalization. 

This case, though seeming to limit the power of the states to interfere with 
foreign commerce through their taxing power, may actually produce the oppo- 
site result. Although the constitutional limitations on the power of the states to 
tax foreign and interstate commerce both had as their purpose the avoidance of 
interstate conflict and the preservation of federal supremacy in those areas, the 
instant case demonstrates that the two limitations are not co-extensive. In 
line with the prohibitions against taxes on exports imposed by the Constitution,’ 
a stamp tax upon bills of lading for gold and silver which were exported was held 
to be a tax on exports,‘ as were a tax upon the gross receipts of a steamship com- 
pany engaged in foreign commerce,$ a federal stamp tax on foreign bills of lad- 
ing,° a federal tax on charter parties for the carriage of cargoes to foreign ports,’ 
that portion of a license tax measured by the gross receipts from foreign com- 
merce,* and a federal tax upon baseball equipment when applied to foreign 
shipments.’ On the other hand, the court has held that a federal stamp can be 
affixed to tobacco designated for export,’® and has sustained the application of 


any retailer from the sale of all tangible personal property sold at retail in this State on or 
after August 1, 1933, and to an including June 30, 1935, and at the rate of 3 per cent thereafter. 
.... The tax hereby imposed shall be collected by the retailer from the consumer in so far 
as it can be done.” Cal. Rev. and Tax. Code (Deering, 1944) §§ 6051, 6052. 


267 S.Ct. 156 (1946). 


3 “No State shall, without the Consent of the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be absolutely necessary for executing its inspection 
Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or Ex- 
ports, shall be for the Use of the Treasury of the United States; and all such Laws shall be 
subject to the Revision and Controul of the Congress.” U.S. Const. Art. 1, § 10; ““No tax or 
Duty shall be laid on Articles exported from any State.” U.S. Const. Art. 1, § 9. 


4 Almy v. People of the State of California, 24 How. (U.S.) 169 (1860). This decision was 
subsequently held to have been erroneously decided on the facts, but the case was upheld 
under the interstate commerce clause. Woodruff v. Parham, 8 Wall. (U.S.) 123, 137-38 (1868). 


5 Philadelphia and Southern Steamship Co. v. Pennsylvania, 122 U.S. 326 (1887). 
6 Fairbank v. United States, 181 U.S. 283 (1901). 

7 United States v. Hvoslef, 237 U.S. 1 (1915). 

§ Crew Levick Co. v. Commonwealth of Pennsylvania, 245 U.S. 292 (1917). 

9 Spalding & Bros. v. Edwards, 262 U.S. 66 (1923). 


Turpin v. Burgess, 117 U.S. 504 (1886); Pace v. Burgess, 92 U.S. 372 (1875). Both of 
these cases were brought to recover payments made under the same federal act imposing an 
excise tax on tobacco. Tobacco intended for export was exempted from the tax, and the act 
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the net income tax to income derived from the export business." Similarly, it 
has been emphasized that a tax upon goods manufactured for foreign markets 
before they begin to move in foreign commerce is not a tax upon exports.” 

The cases present a different picture of the power of a state to tax sales in the 
larger and very closely related field of interstate commerce.*? Coal purchased 
from out-of-city mine operators under contracts made locally with a sales office 
has been held subject to the New York City sales tax,'4 as have sales of mer- 
chandise similarly solicited by local agents of outside concerns when the mer- 
chandise was shipped directly to the vendees from another state."> Likewise, a 
gross income tax based upon receipts from sales has been upheld in the case of: 
sales by out-of-state branches of a local concern to dealers and users within the 
taxing state where delivery was made;” sales to out-of-state buyers who came 
into the taxing state, took delivery there, and then carried the goods to their 
home state;?? sales within the taxing state to local buyers even though the goods 
were shipped from out of the state to the local buyers."* A state may levy a use 
tax upon merchandise sold by agents of an out-of-state corporation which has 
not qualified for intrastate business where the goods are shipped directly to the 
consumers from outside the state into the taxing state.’® In each of these cases 
the courts emphasized the fact that the tax did not discriminate against inter- 
state commerce or place it at a disadvantage relative to intrastate commerce. 
Although the provisions of the Constitution relating to foreign and domestic 
commerce are both part of a larger plan to eliminate jealousy and discrimination, 
a state may, with due regard to form, impose a sales or use tax at both ends of an 
interstate commerce transaction,”® but under the instant case it may not do so 


provided for separately identifying such tobacco by affixing a special stamp for which a charge 
was made. In the Pace case the Court held that the payment for the stamp did not constitute 
a tax but was only a fee charged for inspection to prevent fraud. In the Turpin case the Court 
made a similar finding based on the earlier case but went on to say by way of dictum that a 
general tax laid on all property alike and not levied by reason of the goods being exports is 
not prohibited by the Constitution. 


™ Peck & Co. v. Lowe, 247 U.S. 165 (1918). 


2 In Spalding & Bros. v. Edwards, 262 U.S. 66 (1923), the Court stated while the goods 
were in the process of manufacture, they were none the less subject to taxation if they were 
intended for export and made with specific reference to foreign wants. Heisler v. Thomas 
Colliery Co., 260 U.S. 245 (1922); Cornell v. Coyne, 192 U.S. 418 (1904); Brown v. Houston, 
114 U.S. 622 (1885). Probably the leading case on this point, although its holding related to 
movements in interstate commerce, is Coe v. Errol, 116 U.S. 517 (1886). Miller, Lectures on 
the Constitution of the United States 592 (1891). 


"3 See Maxwell, The Fiscal Impact of Federalism 298 (1946). 
™4 McGoldrick v. Berwind-/hite Coal Mining Co., 309 U.S. 33 (1940). 
*S McGoldrick vy. Felt and Tarrant Mfg. Co., 309 U.S. 70 (1940). 


© International Harvester Co. v. Department of Treasury, 322 U.S. 340 (1944). 
17 Ibid. #8 Tbid. 


*9 Felt & Tarrant Manufacturing Co. v. Gallagher, 306 U.S. 62 (1939). 
* See 14 Univ. Chi. L. Rev. 503 (1947), noting Freeman v. Hewit, 67 S.Ct. 274 (1946). 
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if the item is exported. The result is that foreign commerce is favored relative 
to domestic commerce, and those states in which foreign commerce plays a sub- 
stantial part are at a disadvantage as regards the use of the sales tax. 

When the Constitution was framed, the clause in question™ represented a 
compromise—between those advocating local and national sovereignty—that 
formed part of a larger scheme to do away with the strife that had characterized 
the Confederation.” Southern states feared they would bear the brunt of im- 
posts on imports and that these would be particularly obnoxious to them if left 
in the hands of the individual states.** Exporting states felt that they would be 
placed at a trading disadvantage if other states could tax their products flowing 
through these other states on the way to foreign markets.’4 Congress itself was 
placed under a disability to tax exports*s for fear of the same discrimination and 
possible deleterious effects on trade.** Even though a federal export tax would 
have to be geographically uniform, it might nevertheless discriminate against 
sections of the country by discriminating against products. Congress, however, 
was permitted to levy taxes on imports because that source of revenue was too 
substantial to be discarded,?? and it was felt that the fairest administration 
would be that of the central government. Congress was given the power to regu- 
late both interstate and foreign commerce” and the supremacy of the states in 
this area was limited.*? But the power of taxing exports was taken from the 
states to prevent coastal states from taxing goods produced further inland and 
sold abroad. In the instant case, however, California was both the coastal state 
and the state of production. A solution more consistent with the theme of the 
regulation of commerce by the central government would be that this California 
tax is exactly what it says it is, a tax on the privilege of selling tangible property 
at retail, that it is a general tax and is in no way laid upon exports but is meas- 
ured by the gross of all retail sales however made, that it is not a burden on for- 
eign commerce, and that it is merely part of the formula whereby all members 
of society bear their just portion of its costs. 

In Hooven & Allison Co. v. Evatt,3° the Court, in dealing with the same clause 
of the Constitution involved in the main case, but as it related to an import 
problem, flatly stated that it made no difference when the title vested. That 
position seems irreconcilable with the conclusion in the principal case that be- 


** U.S. Const. Art. 1, § 10. 
= The Federalist, No. 42. *4Tbid., at 483. 
%3 3 Elliot’s Debates 252-53 (1836). 5 U.S. Const. Art. 1, § 9. 


* Answer to Mason by James Iredell in Scott, The Federalist and Other Constitutional 
Papers 885 (1894); 5 Elliot’s Debates 454 (1865). 


#7 2 Elliot’s Debates 192 (1836). 


28 As to one view of the purpose of this delegation of the commerce power, see the argu- 
ment of James Madison in The Federalist, No. 42. 


*9 Story, Commentaries on the Constitution of the United States § 1016 (1851). 
3° 324 U.S. 652 (1945). 





RECENT CASES 673 


cause the taxable event, the sale, coincided with delivery to the tanker there was 
an unquestioned linkage between the tax and the exportation. As Mr. Justice 
Black pointed out in dissent in the instant case, this is a decision from which it 
will be difficult to retreat. In the case of interstate commerce, Congress can 
change the application of a decision and license a state to impose a particular 
restriction; but since Congress is itself prohibited from taxing exports, the de- 
termination in the particular case must stand until overruled by the Court. 
Furthermore, the advantage given to exporters and producers for foreign trade 
hardly seems justifiable. The modern theory of international economics is based 
primarily on price,** and it does not seem rational for a country with a stagger- 
ing export balance further to subsidize its export trade by such haphazard price 
reductions. California, which derives about one-third of its revenues from the 
sales tax,*? will not be able to apportion its tax freely among all who carry on 
business under protection of California laws. The tax will be shifted to others 
who will bear the tax burden in different proportions than previously. Thus an 
exporting state with a general income tax may provide an incentive for exporta- 
tion by substituting a sales tax from which exporters are exempt; conversely, 
the export trade may be. discouraged by the replacement of a sales tax with a 
general income tax. Viewed in this light, the decision in the instant case amounts 
to a partial return to the states of the power to control foreign commerce. 


Corporations—Derivative Suits—Plaintiff Required To Account to Cor- 
poration for Proceeds of Settlement—{New York].—In a prior action the 
defendant brought a derivative suit against the directors of a corporation of 
which he was a stockholder, alleging mismanagement of the corporate affairs. 
Before trial an out-of-court settlement was reached between the directors of the 
corporation and the stockholder by which the stockholder executed releases and 
sold his stock to the directors in return for a sum of money greatly in excess of 
the market value of his stock. The present action was brought by the trustee 
of the corporation to impress upon the proceeds of the settlement a trust in favor 
of the corporation to the extent of the difference between the amount of the 
settlement and the fair value of the stock. On appeal to the New York Court of 
Appeals, held, the proceeds realized by a stockholder in a derivative suit by 
way of private settlement belong to the corporation and not to the individual 
stockholder-plantiff. Clarke v. Greenberg.* 

This decision requires a plaintiff in a derivative suit to remain truly repre- 
sentative even if he settles the suit out of court. By assuming to act for the 
corporation the stockholder has created a fiduciary duty which requires him to 


3 Ellsworth, International Economics C. 5 (1938). 


%In 1945 California’s total revenues from taxation amounted to $566,219,000. Of this, 
$242,757,000 was derived from its sales and use taxes. 2 State Finances: 1945, Dept. of Com- 
merce Bureau of the Census 6 (No. 2, Prelim., 1945). 


* 71 N.E. 2d 443 (N.Y., 1947). 
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hold the proceeds of a settlement in trust for the corporation.’ The effect of 
such a rule on so-called “strike suits” will probably be salutary. 

Legislative attempts to curb the strike suitor have not proven satisfactory. 
Rule 23 of the Federal Rules of Civil Procedure’ appears to be of limited effec- 
tiveness.4 The attempt by the New York legislature to solve the problem 
through the adoption of the Coudert-Mitchell laws’ has received widespread 
criticism® and its constitutionality remains in doubt.’ Under the Supreme 
Court’s decision in Young v. Higbee* the courts might succeed where the legis- 
latures have failed. In that case two preferred stockholders objected to the 
participation awarded junior creditors in a reorganization under Chapter X of 
the Bankruptcy Act and appealed from the district court’s confirmation of the 
plan. While the appeal was pending, the preferred stockholders “sold their stock 
and their appeal” to the junior creditors for an amount greatly in excess of the 
market value of the shares. Another preferred stockholder brought a class suit 
on behalf of all of the preferred stockholders and demanded that the stockholders 
who had originally brought the appeal be required to account to the corpora- 
tion or to the preferred stockholders for the difference between the amount of 
the settlement and the fair value of the stock. In compelling the accounting the 
Supreme Court placed its decision on two grounds: the policy of the Bankruptcy 
Act to require a ratable distribution of the assets of the bankrupt estate; and 
the fiduciary duty which arose from the control which the preferred share- 
holders who instituted the appeal exercised over the interests of other members 


of their class.? Young v. Higbee purported to apply only to the distribution of 


* The problem of the right to the proceeds of a settlement is distinct from, although related 
to, the question of who has the right to compromise or dismiss a derivative suit. California 
courts have held that the court and not the plaintiff stockholder has the right to compromise 
the corporate cause of action. Russell v. Weyand, 5 Cal. App. 2d 259, 42 P. 2d 381 (1935). But 
the majority of state courts, including those of New York, have taken the opposite position. 
Manufacturers Mutual Fire Ins. Co. v. Hopson, 176 Misc. 220, 25 N.Y.S. 2d 502 (1940). 


3 Federal Rules of Civil Procedure, Rule 23, 48 Stat. 1064 (1934), 28 U.S.C.A. foll. § 723c 
(1941). Part (b) of the rule requires the plaintiff in a derivative suit to have been a stockholder 
at the time of the acts complained of. Part (c) prohibits dismissal or compromise of a derivative 
suit without court approval and (if the court so requires) notice to other stockholders. 


4 By failing to apply Rule 23 to the “buying off” of a stockholder-plaintiff the federal courts 
have permitted derivative suits to be settled without court approval or notice to the other 
stockholders. 


5 N.Y. Cons. Laws (Thompson, 1945), c. 668, § 61-b. The act requires that a stockholder 
who brings a derivative suit must provide security for the payment of court costs and de- 
fendants’ expenses (which are payable in case of judgment for the defendants) unless his stock 
exceeds 5 per cent of the outstanding shares and its market value exceeds $50,000. 


6 Zlinkoff, The American Investor and the Constitutionality of Section 61-b of the New 
York General Corporation Law, 54 Yale L. J. 352, 372 (1945); House, Stockholders’ Suits 
and the Coudert-Mitchell Laws, 20 N.Y. U. L. Q. Rev. 377 (1945); Hornstein, Death Knell 
of Stockholders’ Derivative Suits in New York, 32 Calif. L. Rev. 123 (1944). 


7 Shielcrawt v. Moffett, 294 N.Y. 180, 61 N.E. 2d 435 (1945). 
§ 324 U.S. 204 (1945). 9 Ibid., at 210. 
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the proceeds of a bankrupt estate, but, as was suggested in the Review," the 
rationale of the decision applied with equal force to the settlement of a stock- 
holder derivative suit. Indeed the argument is even stronger in a derivative 
suit since the plaintiff in such a suit admittedly brings his action on behalf of 
others whereas the preferred stockholders in the Young case had appealed only 
as individuals. 

In the instant case the New York Court of Appeals has applied the rule in 
Young v. Higbee to a stockholder derivative suit. The rule will serve to deter 
the strike suitor, whose principal objective is a lucrative personal settlement, 
and yet it will not decrease the incentive for bona fide derivative suits, since in 
the latter situation the plaintiff intends the corporation as a whole to recover 
the proceeds of the suit in excess of the costs of litigation. It has been suggested 
that the application of the rule will result in settlements in which the price paid 
for discontinuance takes the form of attorneys’ fees rather than direct payments 
to the plaintiff." A requirement of court approval would tend to insure the rea- 
sonableness of such fees. The related problem of settlement before a complaint 
is filed is more troublesome. In addition to the difficulty of obtaining proof, it 
may be argued that the instant case would not extend to such a situation since 
the imposition of the fiduciary duty here is based upon the plaintiffs’ domina- 
tion of the course of litigation. And yet by agreeing to a pre-litigation settle- 
ment for a sum in excess of his pro rata interest the plaintiff is necessarily acting 
in a representative capacity. In the words of the New York Court of Appeals, 
“a fundamental principle inherent in the representative relation’ should re- 
quire him to account for his stewardship." 


Evidence—Authentication of Documents—Business Entry Rule—Unsigned 
Rent Order Not Admissible Solely on Authentication by OPA Attorney— 
[Nebraska].—The defendant landlord petitioned the regional Office of Price 
Administration in Omaha for an increase in maximum rent to compensate for 
improvements made on the premises. Subsequently, he increased the rent on the 
plaintiff tenant’s apartment to $32.50 per month. The plaintiff, after paying 
that rent for four months, brought suit to recover penal damages for alleged 
rental overcharges. To prove that the rent could not be lawfully increased with- 
out an order of the regional rent director, the plaintiff offered in evidence a 
printed pamphlet containing the rent regulations of the OPA. To prove the 

© Application of the Rule of Young v. Higbee Co. to Stockholder Derivative Suits, 13 
Univ. Chi. L. Rev. 321 (1946). 

* Tbid., at 331. 

* Clarke v. Greenberg, 71 N.E. 2d 443, 445 (N.Y., 1947). 


"3 The New York rule, permitting the plaintiff in a stockholder derivative suit to discon- 
tinue the suit at will so long as other stockholders have not intervened, note 2, supra, seems 
inconsistent with the trend indicated by the instant case. Legislative enactment of an effec- 
tive version of Federal Rule 23 (c) seems necessary. 
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amount of the rent ceiling for the apartment, he offered two other documents: 
a typewritten order on the official form purporting to increase the maximum 
rent to $30 per month and bearing the typewritten signature of the rent direc- 
tor, and the original registration certificate for the apartment, on which had 
been typed two endorsements showing that the maximum monthly rent had 
been twice changed by order of the rent director, first to $23, later to $30. The 
assistant rent attorney for the area attempted to authenticate all three docu- 
ments, testifying that the latter two were prepared in the normal routine of the 
Omaha office. The trial court admitted the three documents in evidence, and 
the jury found for the plaintiff. On appeal, held, the admission of the order and 
the registration certificate without sufficient authentication is reversible error. 
Powell v. Anderson.* 

Although the appellate court rejected the assistant rent attorney’s authenti- 
cation of the OPA rent regulations, it took judicial notice of them.’ It was thus 
established that the landlord could not lawfully increase the rent until he had 
petitioned the OPA and received an order from the OPA rent director granting 
the increase.’ Since the defendant had testified at the trial that he had in- 
creased the rent to $32.50 on the oral advice of a rent inspector and had denied 
having received an order from the rent director, he had admitted the absence 
of justification for the increase.‘ Accordingly, under the OPA rent regulations 
and the Emergency Price Control Act, the court could have held the defendant 
liable for at least $25 per overcharge, even if the plaintiff had offered no addi- 
tional evidence.’ The appellate court, however, ruled on the admissibility ques- 


1 25 N.W. 2d 401 (Neb., 1946). 


2 It is well established that courts may take judicial notice of the regulations of federal 
agencies. Brown v. Lederer, 140 F. ad 136 (C.C.A. 7th, 1944); Milk v. Mulcahey, 130 N.J.L. 
325, 32 A. ad 508 (1943); 222 East Chestnut Street Corp. v. Murphy, 325 Ill. App. 392, 60 
N.E. 2d 450 (1945); Epstein v. Brook, 23 N.J. Misc. 267, 43 A. 2d 782 (1945); Weatherford v. 
Coffin, 187 S.W. 2d 406 (Tex. Civ. App., 1945); Kerr v. Congel, 46 N.Y.S. 2d 932, 181 Misc. 
461 (1944). 

3 ro Fed. Register 3436 (1945), especially Subsec. 2 (a) of § 1388.1181. 


4 That reliance on the unofficial statements of a rent inspector without having received a 
rent increase order is not a sufficient excuse for failure to follow the established procedure is 
well settled. Wells Lamont Corp. v. Bowles, 149 F. 2d 364 (Em. App., 1945); Bowles v. Sago, 
65 F. Supp. 178 (Pa., 1946); Bowles v. Alexander, 65 F. Supp. 892 (Pa., 1946); Bowles v. 
Vance, 64 F. Supp. 647 (Pa., 1946); Bowles v. Hageal, 64 F. Supp. 294 (Pa., 1946). 


5 The Emergency Price Control Act of 1942 provides: “If any person selling a commodity 
violates a regulation, order, or price schedule prescribing a maximum price or maximum 
prices, the person who buys such commodity for use or consumption other than in the course 
of trade or business may, within one year from the date of the occurrence of the violation, 
except as hereinafter provided, bring an action against the seller on account of the overcharge. 
In such action, the seller shall be liable for . . . . whichever of the following sums is the greater: 
(1) Such amount not more than three times the amount of the overcharge, or the overcharges, 
....@s the court in its discretion may determine, or (2) an amount not less than $25 nor 
more than $50, as the court in its discretion may determine: Provided, however, That such 
amount shall be the amount of the overcharge or overcharges or $25, whichever is greater, if 
the defendant proves that the violation of the regulation, order, or price schedule in question 
was neither wilfull nor the result of failure to take practical precautions against the occurrence 
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tions as if the substantive law. required that the plaintiff prove the amount of 
the overcharge in order to establish the defendant’s liability. 

In refusing to admit the maximum rent order and the registration certificate 
containing the endorsements, the appellate court declared the testimony of the 
assistant rent attorney incompetent and the documents incapable of proving 
themselves.* About the rent order the court said, “An unsigned and unauthenti- 
cated copy of an order, produced from the files of a governmental agency, is 
secondary evidence which, of itself, raises no presumption that the original was 
in fact executed. The original order in this case was not accounted for, nor was 
there any proof of its actual issuance or execution.”? About the endorsements 
it added, “From the standpoint of establishing that the orders referred to there- 
in were in fact made as recited, these endorsements have the same deficiencies 
[as the order] . . . . in that they are not authenticated or identified in any man- 
ner, other than the conclusion of the witness ....as to what the document 
contained, and his statement that the exhibit as a whole was a part of the offi- 
cial record. These endorsements are unsigned and unidentified and are not, of 
themselves, proof that the orders therein referred to were in fact issued by the 
rent director 

The rejection of the order increasing maximum rent lumps together two ob- 
jections to the document; that it was a copy and therefore secondary evidence, 
and that it was unauthenticated. Because it is improbable that a carbon dupli- 
cate will suffer from the wilful or inadvertent errors in transcription to which a 
copy is subject, most courts have recognized a distinction between them. Carbon 
duplicates are necessarily exact transcriptions, and therefore, admissible as 
primary evidence.? In a few jurisdictions a distinction is drawn between signed 
and unsigned duplicates.’® This distinction is significant where a signature is 
essential to the binding character of a document and is considered part of its 
contents, but when original documents are valid without a written signature it 
is apparent that the signature is added primarily for purposes of authentica- 


of the violation the payment or receipt of rent for defense-area housing accommodations 
shall be deemed the buying or selling of a commodity, . . . . and the word ‘overcharge’ shall 
mean the amount by which the consideration exceeds the applicable maximum price.” 56 
Stat. 23 (1942), 50 U.S.C.A. App. § 925 (e) (1944). 

6 a5 N.W. 2d 401, 403-4 (Neb., 1946). 

7 Ibid. 8 Thid., at 404. 

* Chanute Window Glass Co. v. Pierce, 87 Kan. 548, 125 Pac. 108 (1912); Humes v. Humes, 
56 Cal. App. 2d 126, 133 P. 2d 39 (1942); United States v. Manton, 107 F. ad 834 (C.C.A. ad, 
1938); Anglo-Texas Oil Co. v. Manatt, 125 Okla. 92, 256 Pac. 740 (1926); Massachusetts 
Bonding and Ins. Co. v. State, 84 Ind. App. 303, 149 N.E. 377 (1925); People v. Munday, 
280 Ill. 32, 117 N.E. 286 (1917); Goodman v. Saperstein, 115 Md. 678, 81 Atl. 695 (1911); 
Wright v. Chicago, B. & Q. Ry. Co., 118 Mo. App. 392, 94 S.W. 555 (1906). Contra: Mauritz 
v. Schwind, ror S.W. 2d 1085 (Tex. Civ. App., 1937); Wentworth v. Chapman, 141 Me. 35, 
38 A. ad 563 (1944); Lockwood v. L. & L. Freight Lines, Inc., 126 Fla. 474, 171 So. 236 (1936). 


© Brenner v. Lesher, 332 Pa. 522, 2 A. 2d 731 (1938); R. D. Burnett Cigar Co. v. Art Wall 
Paper Co., 164 Ala. 547, 51 So. 263 (1909). 
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tion." The duplicate maximum rent order in the instant case falls within the 
latter category, and consequently, although unsigned, should be considered 
not secondary, but primary evidence, admissible if sufficiently authenticated. 
The court’s dictum, labeling the order a copy and thus secondary evidence, is 
therefore contrary to the decisions in analagous situations in most jurisdictions. 

The holding of the court, on the other hand, that the order was improperly 
authenticated, is in accord with the great weight of authority at common law 
and reveals the appalling rigidity and inadequacy of common law precedents 
in dealing with routine business transactions. Both the rent order and the 
registration certificate were on official form documents, available only to quali- 
fied OPA officials. They were taken from the files of the Omaha office, and they 
were identified by a witness, who, in his daily work, was in continual and in- 
timate contact with those files. The court’s naked conclusion that neither docu- 
ment could be sufficiently authenticated by the assistant rent attorney, ques- 
tioning as it does the reliability of an impartial administrative agency and its 
responsible representative, appears to reject authentication that common sense 
would accept. Only one other rental overcharge case has been found in which 
the reliability of a particular order was mentioned, and there the Emergency 
Court of Appeals took judicial notice of the order.” An interview with the chief 
rent attorney of the Chicago OPA office disclosed that that office customarily 
sends an assistant rent attorney into court with such documents, and has often 
sent only a stenographer. The same official explains that the procedure in the 
instant case in filing an unsigned order and sending a signed duplicate original 
to the landlord departed from the standard procedure prescribed for the OPA 
offices, which requires the signature on the office original of the rent director, or 
of a representative designated by him. 

Probably defendant’s counsel in the instant case was moved to attack the 
rent order, when it was offered in evidence, because it lacked a signature. How- 
ever, the Chicago rent attorney stated that neither the signed orders nor the 
unsigned endorsements of that office had ever been questioned, whether authen- 
ticated by an assistant rent attorney or by a stenographer. Thus the decision 
in the instant case is hostile to an authentication which has been unquestioned 
in many cases; nevertheless, it is not in conflict with the decisions of most 
courts under the common law whenever objections have been raised to docu- 
ments offered in evidence under similar circumstances. 

At common law in analagous situations a writing may be proved by testi- 
monial evidence, but the witness must have been present when the document 
was executed," or must have personal knowledge of the handwriting or signa- 


™ See Notes: 23 Mich. L. Rev. 536 (1925); 11 Minn. L. Rev. 469 (1927); 19 Harv. L. Rev. 
123 (1905). 


™ Safeway Stores, Inc., v. Brown, 138 F. 2d 278 (Em. App., 1943), cert. den. 320 U.S. 797 
(1943). 
*3 7 Wigmore, Evidence § 2131 (1940). 
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ture of the writer.’4 Such documents are also admissible if they have been kept 
in official custody, but such custody is limited to that of a public officer whose 
primary task is to keep special documents and who can authenticate certified 
copies for the court. Official documents may prove themselves, but only in 
limited cases and when under official seal."® The rent order in the instant case 
could not satisfy these rules of admissibility strictly applied. 

The endorsements faced even greater obstacles. They were hearsay evidence 
of the rent order. At common law the endorsements might have been admis- 
sible under the exception to the hearsay rule for entries made in the regular 
course of business, but only if authenticated by the clerk or stenographer who 
made the entry.'? To require for admission that each endorsement be followed 
by the signature of the rent director would involve an impossible sacrifice of 
administrative efficiency, since the numerous endorsements are entered by 
clerks in the office routine. That such narrow rules of admissibility for such 
entries are not necessary and are so unadaptable to the accounting and clerical 
systems of modern officies as to make authentication financially or administra- 
tively impracticable, has received widespread recognition."* Most experts agree 
that the failure of the common law in this field must be rectified by legislation, 
and several “model” statutes have been proposed." 


4 2 Jones, Evidence § 545 (1938). 
"8 7 Wigmore, Evidence §§ 2158-2159 (1940). 6 Thid., §§ 2161-2160. 


17 Necessity has compelled acceptance of less complete authentication where the entrant 
has died, gone insane, or left the jurisdiction of the court. Morgan et. al., The Law of Evidence 
53-54 (1927). 


18 Tbid., ch. 5. Massachusetts Bonding & Ins. Co. v. Norwich Pharmacal Co., 18 F. 2d 934, 
937 (C.C.A. 2d, 1927); Borucki v. MacKenzie Bros. Co., Inc., 125 Conn. 92, 3A. 2d 224 
(1938); Palmer v. Hoffmann, 318 U.S. 109, 111-12 (1943); Johnson v. Lutz, 253 N.Y. 124, 
126-29, 170 N.E. 517, 518 (1930); 5 Wigmore, Evidence, §§ 1518, 1520 (1940); Lehman, 
Technical Rules of Evidence, 26 Col. L. Rev. 509, 518 (1926); Business Entries before the 
Court, 32 Ill. L. Rev. 334 (1937). A few courts have substantially liberalized the rule by judi- 
cial decision. See the series of cases in the Second Circuit Court of Appeals: The Spica, 289 
Fed. 436 (C.C.A. 2d, 1923); Straus v. Victor Talking Machine Co., 297 Fed. 791 (C.C.A. ad, 
1924); Massachusetts Bonding & Ins. Co. v. Norwich Pharmacal Co., 18 F. 2d 934 (C.C.A. ad, 
1927). It is probable that the documents in the instant case would have been admissible in 
that court. But despite Judge Hand’s assertion in the last case, at 937, that “Itisa matter... . 
where the intervention of the legislature, which must be by general rules, cannot be as satis- 
factory as a step by step progress of the courts, if they are willing to progress at all,” the im- 
perceptible progress of most courts has caused the Commonwealth Committee to conclude, 
“.,.. the process of reaching this proper end by judicial decision is altogether too slow and 
uncertain.” Morgan, op. cit. supra note 17, at 63. 


19 Of these the “Uniform Act” of the Committee on Evidence of the National Conference 
of Commissioners on Uniform State Laws has been most widely adopted. It provides that “a 
record of an act, condition, or event shall, in so far as relevant, be competent evidence if the 
custodian or other qualified witness testifies to its identity and the mode of its preparation, 
and if it was made in the regular course of business, at or near the time of the act, condition or 
event, and if, in the opinion of the court, the sources of information, method and time of 
preparation were such as to justify its admission.” 9 U.L.A. 263 (1942). See Morgan, op. cit. 
supra note 17, at 63; Business Entries before the Court, 32 Ill. L. Rev. 334, 352 (1937). 
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Courts which have applied statutes based on these proposals for reform have 
admitted a wide range of writings on the strength of no more satisfactory authen- 
tication than was offered in the principal case. In Harper v. U.S.,?° the prevail- 
ing flexible approach under the statutes was set forth. The court said of the 
federal statute, “The purpose and effect of this statute is to make admissible 
any writing if made in the regular course of any business without the strict proof 
of authenticity which had theretofore been required.”” In the Harper case the 
writings included invoices, analysis sheets, letters received and written by the 
company, and copies of checks it had issued. All were admitted when an officer 
of the company, who was the custodian of the documents, testified that they 
were writings executed in the regular course of business. Hospital records have 
been consistently admitted upon proof that they came from the hospital and 
were made in the regular course of business.” Reports of federal and state 
agencies,?4 and business records of every kind*s are admitted under similar cir- 
cumstances. The proof usually required is that a witness familiar with the 
routine of the office testify that the writings have come from a recognized busi- 
ness or agency, and that they were made and filed in the regular course of busi- 
ness. Under such a statute it would be difficult to object to the sufficiency of the 
authentication of the documents in the instant case; for they were official forms, 
they came from the files of the OPA office, they were executed in a routine pro- 
cedure, and they were authenticated by a witness who was familiar with the 
office routine and the files. 

The contrast which the case reveals between the common law and statutory 
requirements for admissibility of writings made in the regular course of busi- 
ness underlines the need for statutory reform in those states (the majority) 
where the common law requirements still prevail. To satisfy the Nebraska 
court it might have been necessary that the rent director authenticate the un- 
signed order, or that the stenographers who made the notations testify that 
they remembered entering the endorsements. While the Omaha office could 


2° 143 F. ad 795 (C.C.A. 8th, 1944). 
# 49 Stat. 1561 (1936), 28 U.S.C.A. § 695 (Supp., 1946). 
* Harper v. United States, 143 F. 2d 795, 806 (C.C.A. 8th, 1944). Italics added. 


*3 McDowd v. Pig’n Whistle Corp., 26 Cal. 2d 696, 160 P. 2d 797 (1945); Ulm v. Moore- 
McCormack Lines, Inc., 115 F. 2d 492 (C.C.A. 2d, 1940); 144 A.L.R. 731 (1943). 


* E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (C.C.A. 6th, 1945); Borucki v. Mac- 
Kenzie Bros. Co., 125 Conn. 92, 3 A. 2d 224 (1938). 


8 E.g., Dias v. Farm Bureau Mut. Fire Ins. Co. of Columbus, Ohio, 155 F. 2d 788 (C.C.A. 
4th, 1946) (Post Office forms); Landay v. United States, 108 F. 2d 698 (C.C.A. 6th, 1939) 
(books of corporations); People v. Richardson, 169 P. 2d 44 (Cal. App., 1946) (employee’s 
time card); H. F. Shepherdson Co. v. Central Fire Ins. Co. of Baltimore, 220 Minn. 401, 19 
N.W. 2d 772 (1945) (loose-leaf ledger sheets); Arques v. National Superior Co., 67 Cal. App. 
ad 763, 155 P. 2d 643 (1945) (shipwright’s book of entries); Doyle v. Chief Oil Co., 64 Cal. 
App. 2d 284, 148 P. 2d 915 (1944) (oil well reports, records, and invoices); Davidson v. John 
Hancock Mut. Life Ins: Co., 152 Pa. Super. 63, 31 A. 2d 585 (1943) (home office insurance 
record). 
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probably have avoided this difficulty by presetving the signed original order in 
the office files according to the procedure established for the OPA offices, the 
procedure it did follow was a common business practice. The standards imposed 
by the Nebraska court in this case will place formidable administrative burdens 
on the Omaha OPA office when it attempts to enforce either its own claims or 
those of aggrieved tenants arising out of OPA orders issued prior to the instant 
case. One might speculate that, even in the absence of a modern business records 
statute, an appellate court more sympathetic to the OPA might have found 
little difficulty in upholding the trial court in this case. 


Evidence—Confessions—Coerced Confession May Be Suppressed before 
Indictment—[Federal].—Agents of the Federal Bureau of Investigation ar- 
rested the petitioners on the authority of a warrant issued on information and 
belief that the petitioners, jointly engaged in business, were knowingly in 
possession of goods stolen in foreign commerce. With the consent of one of the 
petitioners, who was the manager of the business, the agents searched the prem- 
ises and seized certain documents. The petitioners were then taken to the United 
States Courthouse, where they were questioned individually by relays of federal 
agents. Continuous interrogation, ranging from six to eleven hours, elicited con- 
fessions from the petitioners. Before the grand jury took any action, a motion 
was made for the suppression of the documents and confessions on the ground 
that they had been obtained in violation of the Fourth and Fifth Amendments. 
The district judge refused to suppress the douments on the ground that consent 
had cured what was otherwise an illegal search and seizure;* he refused to con- 
sider the suppression of the confessions on the ground that precedent bars such 
relief before trial.2 On appeal to the circuit court of appeals, held, a confession 
obtained in violation of constitutional rights may be suppressed before indict- 
ment. Order as to confessions reversed, one judge dissenting. Im re Fried. 

Judge Augustus Hand, dissenting, stated that the desirability of preventing 
indictments based on incompetent confessions was outweighed by the necessity 
of not unduly burdening law enforcement officials with frequent pre-indictment 
and pre-trial determinations. Judge Frank, concurring in the holding, added 
that illegally obtained confessions should be suppressed before indictment re- 


* A complaint based on information and belief will not support a lawful arrest. Go-Bart 
Co. v. United States, 282 U.S. 344 (1930); United States v. Pollack, 64 F. Supp. 554 (N.J., 
1946); United States v. McCunn, 40 F. 2d 295 (N.Y., 1930); United States ex rel. King v. 
Gokey, 32 F. ad 793 (N.Y., 1929). 

* No prior case has been found concerning suppression of a confession before indictment. 
The holding of the district court was based on cases where suppression was unsuccessfully 
sought after indictment but before trial. United States v. Lydecker, 275 Fed. 976 (D.C. N.Y., 
1921); Kokenes v. State, 213 Ind. 476, 13 N.E. 2d 524 (1938); People v. Nentarz, 142 Misc. 
477, 254 N.Y. Supp. 574 (1931); People v. Reed, 333 Ill. 397, 164 N.E. 847 (1928). 

3 161 F. ad 453 (C.C.A. ad, 1947). 
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gardless of whether they were obtained in violation of the Fifth Amendment‘ 
or a statute.’ Judge Learned Hand, while concurring in the holding, empha- 
sized his conviction that to suppress a confession obtained in violation of a 
statute as distinguished from the Constitution would “hobble the prosecution 
of crime by mincing the trial into successive separate determinations,’”* 

Although the federal courts have allowed the pre-trial and pre-indictment 
suppression of documents obtained in violation of the Fifth Amendment,’ the 
instant case is the first to permit the suppression of a confession at any stage 
previous to trial. The holding is an extension of the policy of the federal courts 
to safeguard constitutional rights by excluding evidence obtained in violation 
of those rights. 

The application of the federal rules excluding illegally obtained confessions 
has been closely related and analogized to the rules governing the exclusion of 
illegally obtained documentary evidence.* Since Boyd v. United States,’ decided 
in 1886, the federal courts have excluded evidence obtained in violation of the 
Fourth Amendment.” This rule of exclusion has also been applied to confessions 
obtained in violation of the Fifth Amendment." It should be observed that 
these exclusionary rules are an expression of a policy of the Supreme Court, not 
adopted until nearly a century after the enactment of the Constitution, and not 
a necessary inference from the Constitution itself.” 

Despite the over-all similarity of the rules excluding documentary evidence 
and confessions, the exclusionary policy has not, in all instances, been uniformly 
carried out by the federal courts when dealing with the two types of evidence. 


Thus, evidence which is the fruit of an unconstitutional search and seizure may 


4“No person . . . . shall be compelled in any criminal case to be a witness against himself. 
....” U.S. Const. Amend. s. 


5 The federal rule of exclusion of illegally obtained confessions has been extended to in- 
clude violations of federal statutes. McNabb v. United States, 318 U.S. 332 (1943), rehearing 
den. 319 U.S. 784 (1943). There is some indication of a trend to extend the rule to include also 
violations of state statutes. Anderson v. United States, 318 U.S. 350 (1943). 


6 161 F. ad 465 (C.C.A. 2d, 1947). 
7 Fed. Rules of Crim. Proc., Rule 41(e), 54 Stat. 688 (1941), 18 U.S.C.A. § 687 (Supp. 1946). 


* All three of the opinions in the principal case use such analogies in arriving at their re- 
spective conclusions. 


9116 U.S. 616 (1886). 


1° Agnello v. United States, 269 U.S. 20 (1925); Amos v. United States, 255 U.S. 313 (1921); 
Silverthorne v. United States, 251 U.S. 385 (1920); Weeks v. United States, 232 U.S. 383 
(1914). 


™ Bram v. United States, 168 U.S. 532 (1897); Wilson v. United States, 162 U.S. 613 (1896); 
Sparf v. United States, 156 U.S. 51 (1895); Hopt v. Utah, r10 U.S. 574 (1884). 


2 Waite, Police Regulation by Rules of Evidence, 42 Mich. L. Rev. 679 (1944); Harno, Evi- 
dence Obtained by Illegal Search and Seizure, 19 Ill. L. Rev. 303 (1925). A majority of the state 
supreme courts interpreting similar provisions in their respective constitutions have held the 
evidence admissible. Wigmore, Evidence 2183, 2184 (3d ed., 1940). 
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not be used,'} while the reverse is true with respect to independent evidence 
which is the product of an illegal confession.‘ Documentary evidence secured 
by an unconstitutional search and seizure has been suppressed before trials 
and before indictment,’* whereas such evidence secured solely in violation of a 
state statute has not been suppressed.*? By dictum the standard appears to be 
the same where a federal statute is concerned," in the absence of an explicit 
statutory rule of exclusion.’® On the other hand, confessions offered in a federal 
court have been excluded at the trial stage even if obtained only in violation of 
a federal statute,?® or when obtained by state officers in violation of a state 
statute.” But, before the instant case, confessions have not been suppressed be- 
fore trial for any reason,” except where the issue of the motion being premature 
was not raised.” 

The court in the present case justifies pre-trial suppression of unconstitution- 
ally obtained confessions as an expansion of the safeguards accorded to consti- 
tutional rights. Neither the majority nor the concurring opinion discussed the 
justification that previously has been given for treating confessions and docu- 
mentary evidence in a different manner.*4 The line of argument running through 
the cases that have denied pre-trial suppression of confessions has involved two 
points. 

*3 Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920); Flagg v. United States, 
233 Fed. 481 (C.C.A. 2d, 1916). 

4 United States v. Richard, 27 Fed. Cas. 798, No. 16,154 (C.C. D.C., 1823); United States 
v. Hunter, -26 Fed. Cas. No. 15,424 (C.C. D.C., 1806). 


*8 Agnello v. United States, 269 U.S. 20 (1925); Silverthorne Lumber Co. v. United States, 
251 U.S. 385 (1920); Weeks v. United States, 232 U.S. 383 (1914); Fed. Rules of Crim. Pro- 
cedure, Rule 41(e), 54 Stat. 688 (1941), 18 U.S.C.A. §687 (Supp. 1946). See Perlman v. 
United States, 247 U.S. 7 (1918). 

*6 Cobbledick v. United States, 309 U.S. 323 (1940); Cogen v. United States, 278 U.S. 221 
(1929); Burdeau v. McDowell, 256 U.S. 465 (1921). 

7 Olmstead v. United States, 277 U.S. 438 (1928); Valli v. United States, 94 F. 2d 687, 691 
(1938); Morton v. United States, 60 F. 2d 696, cert. den. 288 U.S. 607 (1933). 

8 Olmstead v. United States, 277 U.S. 438, 468 (1928). 

19 The following provision of the Federal Communication Act of 1934 has been construed as 
requiring the exclusion of evidence secured in its violation: “No person not being authorized by 
the sender shall intercept any communication and divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such intercepted communication to any person.” 
48 Stat. 1064, 1103 (1934); 47 U.S.C.A. § 605 (Supp. 1946). Nardone v. United States, 308 
U.S. 338 (1939); Weiss v. United States, 308 U.S. 321 (1939). 


2° McNabb v. United States, 318 U.S. 332 (1943). 
** Anderson v. United States, 318 U.S. 350 (1943). 


* United States v. Lydecker, 275 Fed. 976 (D.C. N.Y., 1921); Kokenes v. State, 213 Ind. 
476, 13 N.E. 2d 524 (1938); People v. Nentarz, 142 Misc. 477, 254 N.Y. Supp. 574 (1931); 
People v. Reed, 333 Ill. 397, 164 N.E. 847 (1928). 

*3 United States v. Pollack, 64 F. Supp. 554 (N.J., 1946). 


*4 See In re Fried, 68 F. Supp. 961 (N.Y., 1946); United States v. Lydecker, 275 Fed. 976 
(D.C. N.Y., 1921). 
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First, the determination of whether a confession has been unconstitutionally 
extracted is more complicated than the determination of whether documents 
or real evidence have been unconstitutionally seized; consequently, there is 
greater need of a trial record in arriving at the former.** This assumption ap- 
pears questionable. In any event, it is doubtful that any difference in the ‘“dif- 
ficulty” is sufficiently great and constant to be the basis for a different rule as 
to the availability of a motion to suppress. 

The second argument, as expressed by the lower court in refusing suppres- 
sion in the principal case, is as follows: “‘A decision on an application to suppress 
as evidence materials obtained by an unlawful search and seizure is conclusive, 
that is, the evidence is excluded from the grand jury or the trial if the applica- 
tion is successful No such finality would attach to a pre-trial or a pre- 
indictment determination on a challenged confession. If the application to sup- 
press were successful, it would, of course, be excluded. But-if it were unsuccess- 
ful, the trial judge would still have to hear the challenge = Thus, the 
court concludes, there would be time-consuming duplication. No authority is 
cited for the position that the pre-trial determination would not be binding, and 
it may be argued that the pre-trial and pre-indictment determination could be 
res judicata and binding on the trial judge. But whether the disposition of the 
motion is considered res judicata or not, it is likely that the standard of consti- 
tutional protection is as strict as the standard of common-law trustworthiness; 
hence, a confession constitutionally obtained would at trial be ipso facto trust- 
worthy. As a practical matter, therefore, the possibility of duplication appears 
to be largely an academic argument. In the rare case where the evidence relat- 
ing to the methods used to obtain a statement of questioned trustworthiness is 
not the same as the evidence pertaining to the constitutional question of coer- 
cion it seems particularly desirable to separate the two inquiries. Such a situ- 
ation may be presented, for example, by the use of “truth serum” when the ac- 
cused allegedly assents to such use.*? 

The holding of the principal case underlines the federal policy of enforcing 
constitutional safeguards through the rules and procedure of the federal courts. 
The Supreme Court in adopting this policy has indicated that any handicapping 
of law enforcement officials is justified by the policy of preventing the enforce- 
ment of the law at the expense of constitutional rights. Judge Frank, however, 
would permit the pre-trial suppression of confessions secured solely in violation 
of a statute,** thus extending the doctrine of McNabb v. United Staies*® which 
has permitted the suppression of such confessions at the trial stage. This posi- 
tion would seem to lack compelling policy reason, since no constitutional ques- 


* United States v. Lydecker, 275 Fed. 976 (D.C. N.Y., 1921). 

* See In re Fried, 68 F. Supp. 961, 963 (N.Y. 1946). 

*7 See Despres, Legal Aspects of Drug-Induced Statements, 14 Univ. Chi. L. Rev. 601. 
#8 In re Fried, 161 F. 2d 460 (C.C.A. 2d, 1947). * 9 318 U.S. 332 (1943). 
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tion is involved. Any official misconduct minor enough not to offend the Fifth 
Amendment hardly requires such added sanction at this stage of criminal pro- 
ceedings. The McNabb doctrine is based, in theory, on the federal judiciary’s 
supervising the administration of criminal justice by “establishing and main- 
taining civilized standards of procedure and evidence.’’?* The strong practical 
justification of the doctrine lies in the need for discouraging the too prevalent 
“third degree” methods employed in coercing confessions.** But protection of 
society does not demand that prosecutors be burdened with contesting frequent 
petitions at pre-trial stages based only upon alleged statutory violations. The 
fact that such a pre-trial determination would admittedly not cause duplication 
at the trial, as in the case of confessions unconstitutionally obtained, is not of 
relevance to this consideration. In favor of Judge Frank’s position is the desire 
to protect private citizens from the stigma of indictments based on confessions 
which may be suppressed at the trial under the McNabb rule. But such a possi- 
bility is remote since prosecutors can be relied upon to avoid indictments un- 
supported by admissible evidence. 

It is submitted, also, that the McNabb doctrine should a fortiori not be ex- 
tended to bar documentary and real evidence obtained in violation of a statute, 
even at the trial stage. The majority of statutory requirements merely state 
what the courts have held to be “reasonable” under the Fourth Amendment.” 
Basing exclusion of evidence on this type of statute would, therefore, require 
little or no deviation from present standards under the constitutional provision. 
There are, however, a number of statutory requirements that do not go to the 
“reasonableness” of a search and seizure—as delivery of a receipt for the items 
seized,33 or failure of the searching officer to make a complete return.*4 This type 
of statute has been held ministerial only and a violation of the requirements 
under such statutes has no effect on the “reasonableness” of the search and 
seizure.*s A mere showing that otherwise competent documentary evidence has 
been obtained through a statutory violation, not going to the reasonableness 
of the search, would allow the release of lawbreakers without the justification 
of safeguarding constitutional rights, or the suppression of “third degree” meth- 
ods, the latter consideration being applicable to confessions exclusively.** 


3° Thid., at 340. 


31 Keedy, The Third Degree and Legal Interrogation of Suspects, 85 U. Pa. L. Rev. 761 
(1937); Frank, If Men Were Angels 317-324 (1942); Chafee, Pollak, and Stern, Lawlessness 
in Law Enforcement, Report to the National Commission on Law Observance and Enforce- 
ment No. 11 (1931). 

#18 U.S.C.A. § 611 et seq. (1940). 

33 18 U.S.C.A. § 622 (1940). 3418 U.S.C.A. § 623 (1940). 

38 United States v. Kaplan, 286 Fed. 963, 971 (1923); Rose v. United States, 274 Fed. 245, 
250 (1921). 


3% It might be proposed to extend the McNabb doctrine to bar documentary and real evi- 
dence obtained in violation of a “substantive” statute going to the “reasonableness” of the 
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Future Interests—Trust for Accumulation—Rule against Perpetuities Ap- 
plied to Testamentary Memorial Trust Fund—{Florida|].—The plaintiffs’ testa- 
trix devised the bulk of her estate to the plaintiff trust company, in trust for 
the creation and preservation of a memorial fund in honor of her deceased hus- 
band and brothers. One-half the annual net income of the fund was to be in- 
vested in substantial investments for the purposes of the fund, and the other 
half was to be given in fixed proportions to nine designated charities." The en- 
tire trust was designed to exist forever, and its sole purpose seems to have been 
to generate income for the annual gifts to the charitable beneficiaries. In a suit 
by the trustee and the executor for specific instructions as to their legal duties 
under the will, the trial court held that the trust was charitable and might con- 
tinue indefinitely under the control and supervision of a court of equity. On 
appeal to the Florida Supreme Court by some of the heirs and residuary de- 
visees, held, that since the primary intention of the testatrix was not charitable, 
but rather the creation and preservation of the memorial fund in perpetuity, 
the creation of the fund violated the common law rule against perpetuities and 
the former adjudications of the court, and that the illegality of the fund carried 
with it and rendered void the bequests to the charitable organizations. Porter 
v.-Baynard.? 

Much of our property law has evolved from a long struggle between land- 
owners and the courts, the former endeavoring to contrive means of controlling 
the use and enjoyment of property for generations after their death, and the 
courts seeking to insure to each present generation the right to full enjoyment, 
possession, and power of disposition of the property it holds. To prevent this 
fettering of property, a number of rules have been evolved by the courts. How- 
ever, these rules frequently have not been adequately distinguished, nor have 
the reasons behind therh been adequately stated and differentiated, with the 
result that much confusion currently exists as to their nature and application. 


seizure. But to do so would necessitate an added judicial determination of whether a given 
statute is “substantive” or “ministerial” —a determination which may involve the same diffi- 
culties as the classification of a statute as “substantive” or “procedural.” 


* Over half of the 502-page record of the case was concerned with the problem of whether one 
of the beneficiaries, the Theosophical Society, was a religious organization entitled to be con- 
sidered a charity. The court, although it discussed the nature of a charitable trust in the 
abstract, failed to apply explicitly the fruits of its discussion. In reaching the conclusion that 
the trust is not charitable, the court did not indicate whether it was the memorial fund or the 
nature of the beneficiaries, or both, which rendered the trust non-charitable. However, in 
discussing the effect of the illegality of the trust fund on the gifts to the beneficiaries, the 
court conceded, arguendo, that the beneficiaries were charitable. The trustee petitioned 
the United States Supreme Court for certiorari, claiming that the real basis for the decision 
was the Florida court’s feeling that the beneficiaries were not legitimate charities, and that 
the decision operated as a deprivation of religious liberty. See the trustee’s brief on petition 
for writ of certiorari in the United States Supreme Court. 


2 28 So. 2d 890 (Fla., 1946), cert. den. sub nom. Union Trust v. Genau, 67 S. Ct. 1085 
(1947). 


3 Cheshire, Modern Law of Real Property 468-70 (1944). 
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The modern era of the development of these rules began with the rule against 
perpetuities. The modern rule is stated solely in terms of the vesting of future 
interests within a period of lives in being and twenty-one years,‘ having been 
created to meet the ingenuity of the conveyancers, who discovered that under 
the Statute of Uses an indestructible future interest might be created,’ enabling 
property owners to decree devolution of their property into the distant future. 
This made it possible for the ultimate ownership of property to remain unsettled 
for long periods of time, and it was believed that this tended to tie up property 
in a legally or practically inalienable condition throughout these periods.’ The 
rule against perpetuities was for the most part adequate to meet this need be- 
cause it effectively limited the period during which this uncertainty of owner- 
ship might continue. 

But because the rule was concerned solely with the vesting of future interests 
it was inapplicable to the problems created by the advent of those modern 
trusts in which all interests vested within the permitted period.’ Under these 
trusts, it was possible for property to be conveyed to designated trustees who 
were to manage the property to insure the specified enjoyment by the desig- 
nated beneficiaries, and the law had no weapons with which to control the peri- 
od of time during which this divison of interests in the property might continue. 
It is not clear why the courts were concerned about limiting the duration of the 
trust.* The earliest cases merely stated that the trust of indefinite duration 
was void as a “perpetuity,” without any discussion as to what perpetuities were 
or why they were evils.* Objections to the perpetual trust are still crystallizing, 
but they seem to be centered about the notions that the trust of indefinite dura- 
tion effectively restricts the alienability of the property involved, and that it 
unreasonably deprives the beneficiary of full enjoyment of the property. 

It is clear that where the trustee or the cestui is prohibited by the terms of the 
trust from transferring his respective interest, common law sentiments regard- 

4“No interest is good unless it must vest, if at all, not later than twenty-one years after 


some life in being at the creation of the interest.” Gray, Rule against Perpetuities § 201 
(1942). - 


5 Pells v. Brown, Cro. Jac. 590 (1620). 


* Gray, op. cit. supra note 4, at §§ 119, 121.5, 121.7; 2 Simes, Law of Future Interests 
§§ 477-80 (1936); 4 Rest., Property 2123-33 (1944). 


7 Story v. First National Bank and Trust Co., 115 Fla. 436, 156 So. 101 (1934); Gray, 
op. cit. supra note 4, at § 232; 1 Bogert, Trusts and Trustees § 214 (1935); 1 Tiffany, Law of 
Real Property §§ 396-97 (1939). 


§ Mere duration of interests in property, without more, has not troubled the courts. The 
most obvious example of the perpetual interest is the fee simple absolute. Leaseholds of 
indefinite or perpetual duration have been freely allowed. Monbar, Inc. v. Monaghan, 18 Del. 
Ch. 395, 162 Atl. 50 (1932); Columbia Ry. Gas and Electric Co. v. Jones, 119 S.C. 480, 112 
S.E. 267 (1921); Crowe v. Wilson, 65 Md. 479, 5 Atl. 427 (1886). Similarly, divided interests 
in the form of easements and profits have been permitted to exist without definite limits on 
their duration. 2 Simes, op. cit. supra note 6, at § 509. 


* Thomson v. Shakespeare, 1 De. G. F. & J. 399 (1860); Carne v. Long, 2 De. G. F. & J..75 
(1860). 
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ing free alienability are offended.’? However, there has also been objection to 
those trusts in which the parties are fully empowered to convey their interests," 
and it has been effectively argued that the very division of the trust into legal 
and equitable parts makes the trust interests unattractive to potential pur- 
chasers.” Consequently, the trust is said to operate as an indirect restraint on 
alienation. The objection to the trust of indefinite duration might be adequately 
explained by this line of argument were it not that the courts have gone one 
step further in striking down trusts in which all interests were vested, in which 
all parties were fully authorized to convey their interests, and in which the 
trust property involved no tangibles, but rather a sum of wealth in the form of 
money or near-monies.'? The concept of alienability has usually been invoked 
to prevent the fettering of individual units of property rather than to achieve 
fluidity or greater velocity in the circulation of property.*4 Nevertheless, it 
seems possible that even where there is only a segment of wealth involved, and 
there cannot possibly be the traditional forms of restraints on alienation, the 
fact that a érustee is handling the wealth will have inhibitory effects upon ex- 
penditures and investments, producing results akin to those produced by the 
traditional restraints. Unless this rationalization can be accepted, it would ap- 
pear that the policy of eliminating restraints on alienation is not sufficient to 
explain the bases for limitations on the duration of private trusts." 

Undue postponement of the cestui’s enjoyment of the legal estate is much 
more promising as a rationale of the objections to the perpetual trust.'"® The law 
has always sought to guarantee to those who have an exclusive, indefeasible 
interest in property the fullest possible enjoyment of the property, and the trust 
necessarily involves the limitation of the cestui’s enjoyment to such as the 
settlor has directed. It has been strongly felt that the cestui who has an ex- 
clusive, indefeasible right to the enjoyment of the trust property should not be 
required to limit his present enjoyment, but should be allowed to use and dis- 





1° See 1 Bogert, op. cit. supra note 7, at § 220. 
" Tbid., at § 218. 


™Ibid.; 2 Simes, op. cit. supra note 6, at § 553; Cleary, Indestructible Testamentary 
Trusts, 43 Yale L.J. 393 (1934). 


*3 It appears to be difficult for the authorities in this field to recognize the possibility of 
absolute separation of the enjoyment of property from its ownership. In this connection, it 
has been suggested that interests involved in this type of trust represent a new system of prop- 
erty tenure resembling the situation found in the modern corporation, in which the shareholders 
possess beneficial interests in the corporation’s economic assets without actual possession or 
control of the assets. Cleary, Indestructible Testamentary Trusts, 43 Yale L. J. 393, at 397 n. 
18 (1934); Berle and Means, The Modern Corporation and Private Property (1932). 


™4 Gertman v. Berdick, 123 F. 2d 924, 926 (App. D.C., 1941). 
*5 Bogert, op. cit. supra note 7, at § 218. 


**Tbid.; Gray, op. cit. supra note 4, at §§ 121-21.8; Kales, Future Interests, §§ 732-38 
(1920). 
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pose of the property as he wishes at the earliest possible time.’? This objection 
to the indefinite duration of the trust seems to be universally applicable to the 
cases involved in the problem, and it is believed that it has been a considera- 
tion of at least equal importance to the objections based on inalienability, in 
the development of the rule or rules limiting the duration of the private trust. 

Some jurisdictions apparently have reached the conclusion that a trust of 
indefinite duration, without more, need not be prohibited,'* but the weight of 
authority is inclined to establish definite limits to the life of the private trust. 
The precise nature of the rules developed in the United States is obscure because 
of confusion as to the reasons behind the rules,’® and a tendency incorrectly to 
invoke the rule against perpetuities to solve the problem, as in the instant case. 
In England a clear-cut solution has been reached by permitting the cestui who 
has exclusive and indefeasible interests in the trust, and who is sui juris, to de- 
mand the conveyance of the legal estate to himself at any time.’* There is no 
problem of the perpetual trust because there is no indestructible trust. Most 
American jurisdictions have followed the opposite holding, as expressed in 
Claflin v. Claflin," and have refused to violate the settlor’s intent by permitting 
the premature destruction of the trust by the cestui. But these very jurisdic- 
tions have developed rules limiting the duration of trusts, the majority rule 
appearing to be that a private trust may be created to last for a period of lives 
in being and twenty-one years only.” This period having been chosen by analo- 
gy to the perpetuity rule period,”* there has been considerable confusion of the 
two rules,*4 this confusion being based upon the similarity of the time periods 

17 See Saunders v. Vautier, Cr. and Ph. 240 (1841); In re Couturier, [1907] 1 Ch. 470; 
Huber v. Donoghue, 49 N.J. Eq. 125, 23 Atl. 495 (1892); Rector v. Dalby, 98 Mo. App. 189, 


71 S.W. 1078 (1903); Story v. First National Bank and Trust Co., 115 Fla. 436, 156 So. 101 
(1934). 


#8 O’Rourke v. Beard, 151 Mass. 9, 23 N.E. 576 (1890); Baker v. Stern, 194 Wis. 233, 216 
N.W. 147 (1927); Pulitzer v. Livingston, 89 Me. 359, 36 Atl. 635 (1896). 


+9 “Restraints on use and enjoyment have nothing to do with restraints on the right of 
alienation. It is true that property subject to such a restriction may be less marketable and 
bring a sinaller price. It is, nevertheless, freely alienable in the absence of any restriction to 
These several incidents of ownership must be carefully distinguished. As 
the restrictions are against the policy of the law they are to be strictly construed, and no case 
can be found deciding that a restraint on one interest has any effect on the other. The right 
of enjoyment, however, has been confused with the right of alienation.” Foulke, Treatise on 
the Rules against Perpetuities, Restraints on Alienation, and Restraints on Enjoyment § 486 
(1909). 


2° Saunders v. Vautier, Cr. and Ph. 240 (1841). Of course, if there are several beneficiaries 
who together have an exclusive and indefeasible interest, they may join to terminate the trust. 

* 149 Mass. 19, 20 N.E. 454 (1889). 

™ Fitchie v. Brown, 211 U.S. 321 (1908); Davis v. Rossi, 326 Mo. 911, 34 S.W. ad 8 (1930); 
O’Hare v. Johnston, 273 Ill. 458, 113 N.E. 127 (1916); see also 1 Bogert, op. cit. supra note 7, 
at § 218; 2 Simes, op. cit. supra note 6. 

*3 Kales, op. cit. supra note 16, at § 183; 1 Bogert, op. cit. supra note 7, at § 218. 

24 Bigelow v. Cady, 171 Ill. 229, 48 N.E. 974 (1897); Siedler v. Syms, 56 N.J. Eq. 275, 38 
Atl. 424 (1897); Williams v. Herrick, 19 R.I. 197, 32 Atl. 913 (1895); Barnum v. Barnum, 
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involved, the resemblance between the perpetual trust and the unbarrable fee 
tail, which first bore the name “perpetuity,’’5 and the fact that both rules are 
said to be concerned with the prevention of inalienability of property.** This 
confusion has been unfortunate in that courts have tended to apply a mechani- 
cal rule of lives in being plus twenty-one years to the duration of trusts, without 
regard to the actual nature of the interests involved, and have been prone to 
void ab initio any trust created to endure beyond the permitted period, destroy- 
ing all interests of the designated beneficiaries in favor of the heirs at law of the 
settlor.?7 Although it is believed that the courts may be justified in reaching the 
conclusion that the duration of the trust should be limited, the complete de- 
struction of the trust and of the beneficiaries’ interests thereunder seems unduly 
harsh. The English rule seems preferable because it limits the period during 
which property may be held inalienable, and at the same time accelerates 
rather than destroys the beneficiaries’ enjoyment. The American rule has been 
applied even when inalienability has not been apparent, and has eliminated 
whatever restraints there might be only at the expense of violating the settlor’s 
intent and the beneficiaries’ expectations. It is submitted that whatever goals 
the courts may have in mind might be more equitably achieved either by ac- 
cepting the English rule or by permitting the trust to run for the permitted 
period and then making it destructible at the instance of the beneficiaries.** It 
is believed that the only justification for the American rule as applied in ex- 
treme form by the Florida court in the instant case is that it is consistent with 
the rule against perpetuities.*? While consistency of these rules is perhaps de- 


26 Md. 119 (1866); but see Gambrill v. Gambrill, 122 Md. 563, 89 Atl. 1094 (1914), which re- 
versed a long line of Maryland decisions beginning with the Barnum case, by holding that the 


rule against perpetuities relates only to the commencement, and not to the duration, of an 
interest. 


*5 y Bogert, op. cit. supra note 7, at § 218. 


* Professor Simes believes that the rule against indefinite duration of trusts may be con- 
sidered to be a branch of the perpetuities rule, because both are designed to minimize indirect 
restraints on alienation. 2 Simes, op. cit. supra note 6, at § 553. 


27 1 Bogert, op. cit. supra note 7, at § 218; see Bigelow v. Cady, 171 Ill. 229, 48 N.E. 974 
(1897); Siedler v. Syms, 56 N.J. Eq. 275, 38 Atl. 424 (1897); Williams v. Herrick, 19 R.I. 197, 
32 Atl. 913 (1895); but see Simes, op. cit. supra note 6, at § 557. 


28 Another way of stating the same conclusion is that the duration of trusts should be 
subject only to internal attack (by the beneficiaries to accelerate their own enjoyment) and 
never to external attack (by strangers to the trust seeking to void the entire trust). Cleary, 
op. cit. supra note 13. 


** The discussion is based upon acceptance of the Florida court’s holding in the instant 
case that the trust is dominantly private. This holding greatly complicates the problem be- 
cause it has been uniformly held that a perpetual charitable trust is valid. 2 Bogert, op. cit. 
supra note 7, at § 352; 2 Simes, op. cit. supra note 6, at § 554. The court’s view is probably 
founded upon the belief that the testatrix provided for only one-half of the annual income to 
go to the charities, while the other one-half was to be reinvested in the trust corpus in order 
to create a tremendous concentration of wealth bearing her family names, of which society 
would be forced to take notice. This interpretation seems greatly strained. So far as can be 
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sirable, the attempt to achieve consistency by expansion of doctrines based on 
public policy far beyond the actual requirements of that policy is not sound. 

It is unfortunate that the court in the instant case did not state the grounds 
for its decision more clearly. Although its holding is worded in terms of the rule 
against perpetuities, the actual basis for its decision may be the antipathy of 
the court to the provision for accumulation of one-half the annual income in 
perpetuity. The problem of the accumulation can exist only where there are no 
rules limiting the duration of the trust or where the period during which courts 
will permit accumulations is shorter than that during which they will permit a 
trust to endure, because a limitation upon the duration of a trust automatically 
limits the period of accumulation.’* Furthermore, the objections to trusts for 
accumulation are identical to objections to trusts of indefinite duration, except 
that there is a possible additional objection to the accumulation, based upon the 
social and economic evils purportedly arising from the potentially tremendous 
concentration of wealth in what amounts to a “dead hand.” * Almost all juris- 


determined from the instrument itself, the sole purpose of the memorial fund was to generate 
income for the charitable gifts. In construing the nature of a trust as charitable or private, 
the court does not look to the motive or intention of the settlor, but rather only to the net 
results of the trust in action. 2 Bogert, op. cit. supra note 7, at § 364. Similar provisions in 
wills have been examined by the Florida courts and by those of other jurisdictions, and no 
case has been found holding that provision for accumulation of half the income indicates an 
intent by the settlor to create a private memorial of the trust fund. See Pelton v. First Trust 
and Savings Bank, 98 Fla. 748, 124 So. 169 (1929); Reasoner v. Herman, 191 Ind. 642, 134 
N.E. 276 (1922); St. Paul’s Church v. Attorney-General, 164 Mass. 188, 41 N.E. 231 (1895). 


3° Accumulations of Income at Common Law, 54 Harv. L. Rev. 839 (1941); Simes, Statu- 
tory Restrictions on Income Accumulation, 7 Univ. Chi. L. Rev. 409 (1940). 


# In Hillyard v. Miller, 10 Pa. 326, 336 (1849), Gibson, J., was fearful that a perpetual 
accumulation “would ultimately draw into its vortex all the property in the state.” The am- 
biguity of most courts in handling the accumulation problem possibly reflects anxiety in 
dealing with potentially astronomical sums. Surprisingly enough, most accumulations which 
have slipped through the courts have proved to be dismal failures. See Leach, Cases on Future 
Interests 802 (1935), for the story of the Thellusson accumulation. In the trust involved in 
Moeller v., Kautz, 112 Conn. 481, 152 Atl. 886 (1931), a trust fund of $1,000,000 yielded in 
fifteen years a total accumulation of only $350,000, with the annual net income tending to 
drop progressively. Despite the nightmares mathematicians may conjure up with compound 
interest tables, there has been remarkably little attempt by economists to analyze the precise 
effects of vast accumulations on the economy, or the possible “automatic controls” the 
economy might throw into action to check or neutralize the effects of the accumulation. 
In an elaborate brief, counsel in Gertman v. Burdick, 123 F. 2d 924 (App. D.C., 1941), at- 
tempted to convince the court that economic considerations demanded that the particular 
accumulation be barred, but despite attempts to show deleterious effects of the accumulation 
upon government financing and consumer purchasing power, no arguments beyond super- 
ficial conjecture were presented. The court pointed out in its decision that we are not suffi- 
ciently versed in economic cause and effect to know precisely what will lead us to prosperity, 
and that the problem remains one for the legislature. Nor is the typical accumulation neces- 
sarily a Fort Knox or “dead hand.” As long as the funds of the trust are being expended in 
some form of investment they are serving economically useful purposes, and the courts 
need not be concerned with weighing the relative value to society of an overcoat purchased 
by the beneficiary as compared with corporate or government securities purchased by the 
trustee. Ibid., 933. 
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dictions” have established by statute** or decision rules limiting the period 
during which accumulations may continue, the prevailing rule established by 
the courts being the period of lives in being plus twenty-one years.*4 However, 
the courts have been much more liberal in dealing with provisions for accumu- 
lation than in handling the problem of the perpetual trust, in their tendency to 
void accumulation provisions only as to the excess, and to use a cy pres doctrine 
to effectuate the settlor’s intent so far as possible.*5 This is especially true in 
cases involving an accumulation for charitable purposes, in which the accumu- 
lation has generally been permitted to continue without definite time limita- 
tion, subject to the supervision and control of a court of equity.** It is signifi- 
cant that the Florida Supreme Court in the instant case completely ignored the 
question of the accumulation, which was certainly the most objectionable fea- 
ture of the trust, in order to base its decision upon the rule against perpetuities 
under which the court was able to destroy the whole trust arrangement without 
the embarrassment of attempting to analyze the accumulation provisions 
quantitatively and of applying cy pres doctrines to preserve as much of the trust 
as possible.37 

The Florida court’s decision in this case marks a long step** in the direction 


# The common law had no rule against accumulations. Thellusson v. Woodford, 4 Ves. 227 
(1799), 11 Ves. 112 (1805); 1 Bogert, op. cit. supra note 7, at § 215. 


33 Thirteen states have adopted statutes limiting accumulations. The general trend of 
legislation is to broaden the exceptions to the restrictions on accumulations. See Simes, 
Statutory Restrictions on Income Accumulation, 7 Univ. Chi. L. Rev. 409 (1940). 


34 Gertman v. Burdick, 123 F. 2d 924 (App. D.C., 1941); Moeller v. Kautz, 112 Conn. 481, 
152 Atl. 886 (1931); 1 Bogert, op. cit. supra note 7, at § 215. 


38 Gaess v. Gaess, 132 Conn. 96, 42 A. 2d. 796 (1941); Hussey v. Sargeant, 116 Ky. 53, 
75 S.W. 211 (1903). It would seem that the accumulation, being further removed from the rule 
against perpetuities than is the perpetual trust, is much less likely to receive mechanical 
treatment. The courts seem to realize that the objection is merely quantitative, and attempt 
to analyze quantitatively the fact situation resulting from the accumulation trust. 


3% Authorities cited note 29 supra. “No trust has been found where provision for an ac- 
cumulation for charity has been held void.” 2 Simes, op. cit. supra note 6, § 591 at 519. See 
also St. Paul’s Church v. Attorney-General, 164 Mass. 188, 41 N.E. 231 (1895); Tincher v. 
Arnold, 147 Fed. 665 (C.C.A. 7th, 1906); Woodruff v. Marsh, 63 Conn. 125, 26 Atl. 896 (1893); 
Quinn v. Peoples Trust and Savings Co., 223 Ind. 317, 60 N.E. 2d 281 (1945). 


37 Courts frequently strain the construction of the trust instrument to avoid quantitative 
analysis of the duration aspects. It is highly probable that the court in the instant case ignored 
the accumulation issue because it would be much more difficult to call the trust an accumula- 
tion for private purposes than a trust for private purposes, especially in view of the tradition of 
attempting to effectuate the settlor’s intent in the accumulation cases. 


3* Powers of testamentary disposition have been steadily expanding in Anglo-American 
law, but at the same time restrictions have been imposed limiting the control which testators 
may exercise over future generations. Scott, Control of Property by the Dead, 65 U. of 
Pa. L. Rev. 527, 632 (1917). The courts have long been urged to take bold steps in the di- 
rection of limiting the testator’s control over future generations. 40 Col. L. Rev. 1430 (1940), 
noting Burdick v. Burdick, 33 F. Supp. 921 (Dist. Col., 1940). Vinson, J., in Gertman v. 
Burdick, 123 F. 2d 924 (App. D.C., 1941), vigorously refused to take such a step by limiting 
the duration of an accumulation to less than lives in being plus twenty-one years, on the 
ground that the courts are ill-equipped to solve these problems in a manner conducive to 
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of eliminating control by the dead, and many will regard this as a wise move. 
However, it is believed that since the law permits testamentary dispositions of 
property, and permits settlors to dispose of their property through trust ar- 
rangements, the rules of law which have been established to limit their powers 
should be carefully defined and scrupulously observed by the courts.’ The 
limitations within which one may pass his property to future generations should 
be primarily matters for legislative determination, since the subject is in- 
timately connected with deep-seated notions about the nature of our economic 
and social structures. Where necessity has caused the courts to create their own 
rules, they should be applied with understanding as to the nature of the rules, 
in order that formalization of the concepts will not cause interference by the 
courts with otherwise valid and socially unobjectionable property dispositions. 


Insurance—Exclusion Clauses—Airplane Passenger Not Engaged in “‘Aero- 
nautical Flight”—[Federal].—The plaintiff was the beneficiary of a life insur- 
ance policy issued to her husband in 1928. The policy contained a provision for 
double indemnity if the death of the insured resulted from an accident, provided 
it did not result “from an aeronautical flight.’’* The insured was killed when the 
airplane in which he was a passenger crashed. The defendant paid the face value 
of the policy, but denied further liability. The plaintiff then brought an action to 
recover the additional indemnity. On appeal to the Court of Appeals of the dis- 
trict of Columbia, held, the death of the insured was not a result of an “aero- 
nautical flight” within the meaning of the clause excluding liability. Summary 
judgment for defendant reversed. Clapper v. Aetna Life Ins. Co. 


orderly development in the law. In placing the matter squarely before the legislature, he 
pointed out that apparently only thirteen legislatures have thought the problem serious 
enough to warrant legislation. 

39 The Florida Court in the instant case has gone far beyond, and contrary to, its previous 
holdings. In Pelton v. First Trust and Savings Bank, 98 Fla. 748, 124 So. 164 (1929), it was 
held that ‘a trust to pay one-half the annual income to charity, and to accumulate the other 
half in perpetuity, was void as to the accumulation, but the gift of annual income to the 
charity was sustained. In Story v. First National Bank and Trust Co., 115 Fla. 436, 156 So. 
101 (1934), the court held that a private trust created to run beyond the perpetuity period is 
not void, that the rule against perpetuities does not apply to the duration of trusts, and that 
the effect of an invalid restraint on alienation is merely to accelerate enjoyment. 


4° The power of courts to redefine common law principles in the light of fundamentally 
altered conditions, in the absence of legislation, is well established. Funk v. United States, 
290 U.S. 371 (1933). But “there is no higher duty which rests upon a court than to carry out 
the intentions of a testator when the provision is not repugnant to settled principles of public 
policy and is otherwise valid.” Shelton v. King, 229 U.S. 90, 101 (1913). 

* “Tf the death of the insured occurs . . . . from bodily injuries effected solely through ex- 
ternal, violent and accidental means... . [and] not . . . . from an aeronautical flight or sub- 
marine descent . . . . the Company will pa ” Clapper v. Aetna Ins. Co., 157 F. ad 76 
(App. D.C., 1946). é 


* 157 F. ad 76 (App. D.C., 1946). 
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To protect the insured, normally the weaker party to an insurance contract, 
against oppressive provisions in policies, the courts have resorted to the familiar 
device of creating artificial ambiguities in the objectionable clause, and then 
resolving the ambiguities in the insured’s favor. The principal case illustrates 
the use of this technique in the construction of exclusion clauses. 

Prior to the development of commercial aviation in the late twenties, the risk 
of death or injury from flying was too expensive and indeterminable to be in- 
cluded in the ordinary life or accident insurance policy at the regular premium.’ 
Hence, most insurance companies sought to eliminate the risk by the use of 
specific aviation exclusion clauses. The early clauses were to the effect that a 
person “engaging in aviation” or “aeronautics,” or “participating in aviation” 
or “‘aeronautics” was to be excluded from coverage.‘ Because of the small num- 
ber of individuals then taking part in aviation there was little litigation involv- 
ing the interpretation of these clauses until after the first World War. The 
pioneer decision construing an early exclusion clause was Bew v. Traveler's In- 
surance Co.,5 where it was held that a casual passenger riding in a plane was 
“participating .... in aeronautics” within the meaning of the exclusion pro- 
vision of the policy. The court stated that it had no doubt that the insurance 
company had intended to provide against liability in case of injuries to persons 
who navigate the air, a means of transportation still regarded as extremely 
hazardous.° This interpretation was followed as authority by other courts when 
construing similar clauses containing the word “participate” coupled with 
either “aviation” or “aeronautics.”? 


With the advent and growth of commercial aviation following the war, the 
position of a fare-paying or guest passenger in relation to these clauses took on a 
new importance. Technological progress had meanwhile made flying a com- 
paratively safe means of transportation. As a result, present-day ordinary life 
or accident insurance policies no longer exclude a plane passenger from coverage.? 


3 Glass, Aeronautic Risk Exclusion in Life Insurance Contracts, 7 J. Air Law 305, 309 
(1936). 


4 Massachusetts Protective Ass’n v. Bayersdorf, 105 F. 2d 495 (C.C.A. 6th, 1939) (“partici- 
pation in aeronautics”); Missouri State Life Ins. Co. v. Martin, 188 Ark. 907, 69 S.W. 2d 1081 
(1934) (“participation in aviation”); Flanders v. Benefit Ass’n of Railway Employees, 226 
Mo. App. 143, 42 S.W. 2d 973 (1931) (“engaged in aeronautics”); Masonic Accident Ins. Co. 
v. Jackson, 200 Ind. 472, 164 N.E. 628 (1929) (“‘engaged in aviation’’). 

595 N.J.L. 533, 112 Atl. 859 (1921). 

* Thid., at 535 and 860. 


7 Pittman v. Lamar Life Ins. Co., 17 F. ad 370 (C.C.A. sth, 1927), cert. den. 274 U.S. 750 
(1926); Meredith v. Business Men’s Accident Ass’n, 213 Mo. App. 688, 252 S.W. 976 (1923); 
Travelers’ Ins. Co. v. Peake, 82 Fla. 128, 89 So. 418 (1921). 

* See 1 Civil Aeronautics Journal 53, 57 (1940). 


* Following is the exclusion clause employed by forty-nine large American and Canadian 
insurance companies: “Death as a result, directly or indirectly, of service, travel or flight in 
any species of aircraft, except as a fare-paying passenger on a licensed aircraft piloted by a 
licensed passenger pilot on a scheduled passenger air service regularly offered between specific 
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However, the early policies containing aviation exclusion clauses presented the 
courts with a problem. The supervening development had substantially lessened 
the risk of death or injury from aviation and the courts were faced with the 
choice of whom to award the benefit of the decreased risk. Perhaps on the 
reasoning that the continued exclusion from coverage of an activity no longer 
extra-hazardous without a proportionate reduction of the premiums would be in 
the nature of a windfall to the insurer, the courts have apparently been inclined 
to award the benefit of the development to the insured by including the risk 
from aviation in the policy. To accomplish this without doing violence to the 
exclusion clauses, the courts have made use of two devices of interpretation 
when construing such clauses. 

The first device is illustrated by Gregory v. Mutual Life Ins. Co. of N.Y. 
where the court for the first time held that a passenger did not “participate in 
aeronautics” and was covered by the policy. Although the Bew case had earlier 
reached the opposite conclusion, it had unwittingly left the door open for a re- 
versal of its position. It had declared that “aeronautics does not describe a busi- 
ness or occupation like engineering or railroading, but an art which may be 
practiced for pleasure or profit, and is indulged in by all whether as pilots or 
passengers.” Seizing upon this statement, the court in the Gregory case was 
able to declare that by 1935 aeronautics had acquired an occupational status 
and, therefore, to participate in aeronautics meant “taking part in actual fly- 
ing.” A passenger, it was held, did not fit this description. Assuming that the 
definition of the court was correct, its holding was nevertheless questionable. 
It is recognized that contracts must be construed with reference to the intention 
of the parties at the time of their entering into the contract." If this is so, the 
court in the Gregory case should have interpreted the aviation clause as it was 
understood at the time of the issuance of the policy, before aviation had assumed 


airports, is a risk not assumed under this policy; but, if the insured shall die as a result, directly 
or indirectly, of such travel or flight, the company will pay to the beneficiary the reserve on 
this policy, less any indebtedness thereon.” Glass, Aeronautic Risk Exclusion in Life Insurance 
Policies, 7 J. Air Law 560, 585 (1936). 


10 78 F. 2d 522 (C.C.A. 8th, 1935), cert. den. 296 U.S. 635 (1935). 
™ Bew v. Travelers’ Insurance Co., 95 N.J. L. 533, 536, 112 Atl. 859, 860 (1921). 


™ Gregory v. Mutual Life Ins. Co. of N.Y., 78 F. 2d 522 (C.C.A. 8th, 1935). An interesting 
illustration of the change in attitude of the courts after the development of safe flying and their 
rationalization of their changed attitude on the ground that aviation was now an “‘occupati 
is presented by Masonic Accident Ins. Co. v. Jackson, 147 N.E. 156 (Ind. App., 1925). In this 
case the Indiana Appellate Court had held that a passenger was engaged in aviation and not 
covered by the policy. Four years later the Indiana Supreme Court reversed this decision on the 
ground that aviation had acquired an occupational status. Masonic Accident Ins. Co. v. 
Jackson, 200 Ind. 472, 164 N.E. 628 (1929). 


3 United States Fidelity and Guaranty Co. v. Parsons, 154 Miss. 587, 122 So. 544 (1929); 
St. Lucie County Bank and Trust Co. v. Aylin, 94 Fla. 528, 114 So. 438 (1927); Holmes v. 
Kilgore, 89 Fla. 194, 103 So. 825 (1925); Rest. Contracts, § 235 (d) (1932); 3 Williston, Con- 
tracts § 618, at 1780 (rev. ed., 1936). 
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an “occupational status.”*4 Yet, this device of ignoring the meaning of the 
words as accepted at the time of their expression had been employed in subse- 
quent cases as a means of avoiding a provision which, the courts feel, has become 
oppressive to the insured." 

The principal case is an illustration of a similar, somewhat more subtle, device 
of reaching the same result. The exclusion clause in the present case was worded 
differently from that in the Bew case and the other cases before the courts; it 
merely excluded death from an “aeronautic flight.” There is little doubt, how- 
ever, that had his clause come up for judicial construction soon after the issu- 
ance of the policy in 1928, the courts, following the Bew case, would have held 
that it excluded a passenger. The legal meaning of the clause was therefore clear 
at the time it was written. But the court stated that the clause was ambiguous, 
and, under the rule that ambiguities in insurance contracts must be construed 
in the insured’s favor, found for the plaintiff. The same technique has been used 
in cases involving identical clauses with those construed earlier as excluding 
passengers from coverage." 

The policy of the courts to curb the superior bargaining position of the in- 
surer by means of their power to construe contracts is not new."’ The extension 
of this policy to exclusion clauses is, rather, another step in a development. 
When insurance companies first recognized the desirability of eliminating avi- 
ation risks they could have employed one of two devices. They could have re- 
quired a warranty" from the insured to the effect that he would not take part in 
aviation, or they could have excluded the risk by the use of an exclusion clause. 


They chose the latter course because courts were already in the process of con- 
struing warranties to be representations in order to prevent forfeitures for 


™4 A few courts have recognized that exclusion clauses should be interpreted according to 
the meaning of the words at the time the policy was executed. See Moyer v. Mutual Benefit 
Health and Accident Ass’n, 9 Alaska 79 (1936); Gibbs v. Equitable Life Assurance Soc. of 
U.S., 256 N.Y. 208, 176 N.E. 144 (1931). 


8 Mayer v. New York Life Ins. Co., 74 F. 2d 118 (C.C.A. 6th, 1934) (policy issued in 
1921); Goldsmith vy. New York Life Ins. Co., 69 F. 2d 273 (C.C.A. 8th, 1934), cert. den. 292 
U.S. 650 (1934) (policy issued in 1925); Gits v. New York Life Ins. Co., 33 F. ad 7 (C.C.A. 
7th, 1929), cert. den. 280 U.S. 564 (1929) (policy issued in 1920); Missouri State Life Ins. 
Co. v. Martin, 188 Ark., 907, 69 S.W. ad 1081 (1934) (policy issued in 1921). 


6 Martin v. Mutual Life Ins. Co., 189 Ark. 291, 71 S.W. 2d 694 (1934); Charette v. Pru- 
dential Ins. Co. of America, 202 Wis. 470, 232 N.W. 848 (1930); Peters v. Prudential Ins. 
Co. of America, 133 N.Y. Misc. 780, 233 N.Y. Supp. 500 (1929). 


1“... Courts have made great efforts to protect the weaker contracting party and stil! 
keep ‘the elementary rules’ of the law of contracts intact 
tracts furnishes excellent illustrations. Handicapped by the axiom that courts can only 
interpret but cannot make contracts for the parties, courts had to rely heavily on their pre- 
rogative of interpretation to protect a policy holder.” Kessler, Contracts of Adhesion, 43 Col. 
L. R. 629, 633 (1943). 


*8 Warranties have been used to exclude other risks. Aetna Life Ins. Co. v. France, 91 
U.S. 510 (1875); Hoeland v. Western Union Life Ins. Co., 58 Wash. 100, 107 Pac. 866 (1910); 
Metropolitan Life Ins. Co. v. Rutherford, 98 Va. 195, 35 S.E. 361 (1900); Kelley v. Clearing 
Co., 113 Ala. 453, 21 So. 361 (1896). 
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breaches of immaterial warranties, and many states have since passed statutes to 
the same effect." However, the protection to the insurer offered by the exclusion 
clause has proved to be almost equally illusory. 

By declaring unambiguous clauses to be ambiguous the courts are accom- 
plishing the same result as they had by declaring warranties to be mere repre- 
sentations. 

While this result may be desirable from the point of view of protection for the 
insured, the methods used by the courts to reach the result have increased the 
uncertainty of the risk to the insurance company. But in the light of the peculiar 
nature of a life insurance contract such methods are perhaps unavoidable. The 
performance of the average life policy extends over a comparatively long period 
of time. During this period changes may occur that will impair the interests of 
the parties. While the insurer normally provides against such contingencies,” 
the insured would be helpless without the assistance of the courts. 


Libel and Slander—Use of Action in Ideological Conflict— Designating One 
as Communist Libelous Per Se—|Federal].—The plaintiffs, a manufacturing 
corporation and its president, had reprinted, as paid advertisements in a num- 
ber of newspapers, various political editorials and speeches of a “liberal” slant. 
The Chicago Herald-American published a syndicated column by Westbrook 
Pegler severely attacking plaintiff’s advertising campaign. The article, entitled 
“Communists Go ‘Big Business’ to Trick U.S.,” asserted that plaintiffs’ “New 


Deal preachments . . . . were anti-Nazi, but, as far as my reading of them re- 
veals, never anti-Communist ” One editorial in praise of Henry Wallace 
was described as ‘well expressing the attitude of some demogogues of the ex- 
treme left who regard the American citizen as a soulless lump to be fed, quar- 


+9 Cal. Ins. Code (Deering, 1944) § 10207(b) (adopted in 1927); Colo. Stat. Ann. (Michie, 
1935) ¢. 87, § 165(c) (adopted in 1919); Kan. Gen. Stat. (Corrick, 1935) § 40-420(2) (adopted 
in 1928); Mich. Stat. Ann. (Henderson, 1943) § 24.263 (adopted in 1929); Minn. Stat. (Hen- 
derson, 1945) § 6130(4) (adopted in 1925); Glass, op. cit. supra note 3 at 307; Statutes Affect- 
ing Representations in Insurance Contracts, 32 Col. L. Rev. 522 (1932). 


2° A typical clause of a double indemnity provision states: “This benefit will not be payable 
if the death of the Insured shall result directly or indirectly from self-destruction, or attempt 
thereat, whether sane or insane; from participation in any submarine or aeronautic operations, 
either as a passenger or otherwise, except as a fare-paying passenger in a licensed passenger 
aircraft owned and provided by an incorporated passenger carrier and operated by a licensed 
pilot on a regularly scheduled trip over an established passenger route between specified air- 
ports located within the continental limits of the United States and Canada; from participat- 
ing in or attempting to commit an assault or felony; from participating in riot or insurrection; 
from war or any act of war or while in military or naval service of any country at war; from 
violence intentionally inflicted by another person; from the taking of poison or inhaling of 
gas, whether voluntarily or otherwise; from bodily or mental infirmity or disease of any kind; 
from medical or surgical treatment . .. . from sunstroke, ptomaines or bacterial infections 
other than pyogenic infections occurring simultaneously with and in consequence of an acci- 
dental cut or wound.” Limited Payment Life Non-Participating Policy of Reliance Life 
Insurance Co. of Pittsburgh (1942). 
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tered, ordered and disciplined even as a dog. A native of Russia and an admirer 
of the Soviet system might be pardoned in the error.” Plaintiffs brought a 
$6,000,000 libel action joining as defendants the columnist, the newspaper, and 
the syndicate. The district court granted a motion to dismiss the complaint. On 
appeal, held, (1) to speak of one as a Communist or Communist sympathizer is 
libelous per se,’ and (2) the article in question was capable of being interpreted 
as a charge that plaintiff Spanel was a Communist or Communist sympathizer 
and that plaintiff corporation was being used by Communists, one judge dis- 
senting. Spanel v. Pegler. 

That the law of defamation is perhaps the most vulnerable branch of the 
common law has been frequently affirmed. Its inadequacy is perhaps nowhere 
more apparent than in the field of political controversy. The instant case is but 
one of a great number of recent actions having their bases in ideological con- 


flict,4 and raises interesting policy questions on the application of the law of 
defamation to cases of this character. 


The use of the libel suit as a means of browbeating political opponents is not 


 * The defamatory nature of accusations of Communism, with which this note is not con- 
cerned, is discusssed in 8 Univ. Chi. L. Rev. 799 (1941), noting Levy v. Gelber, 175 Misc. 
746, 25 N.Y.S. 2d 148 (S.Ct., 1941). 


* 160 F. ad 619 (C.C.A. 7th, 1947). For an identical holding on the same facts, see Spanel v. 
Pegler, 70 F. Supp. 926 (Conn., 1946). 


3“... . Perhaps no other branch of law is as open to criticism . , absurd in 


theory . . . . mischievous in its practical operation.” Veeder, History and Theory of the Law 
of Defamation, 3 Col. L. Rev. 546 (1903). See the authorities collected in Prosser, Torts 
777 2. § (1941). 


4See, for instance, the $8,000 judgment recovered by John O’Donnell, N.Y. Daily News 
columnist, O’Donnell v. Philadelphia Record Co., 51 A. 2d 775 (Pa., 1947) (charge that 
plaintiff was in sympathy with “Hitler’s liquidation of the Jews’’); the $100,000 suit brought 
by George Washington Robnett, of the Church League of America, against E. P. Dutton & 
Co., publishers of “Under Cover,” N.Y. Times, p. 33, col. 8 (Nov. 22, 1945), and the award of 
one dollar, N.Y. Times, p. 27, col. 2 (Sept. 26, 1946); Laski v. Newark Advertiser (report that 
plaintiff advocated violent revolution), judgment for defendant, N.Y. Times, p. 17, col. 1 
(Dec. 3, 1946); the four suits, totalling $3,000,000 brought by Vivian Kellems against CIO 
unions for publications denouncing her during her brother’s congressional campaign, N.Y. 
Times, p. 3, col. 7 (Dec. 9, 1945); the $500,000 action brought by Norman Thomas against 
the International Brotherhood of Teamsters (criticism of plaintiff’s opinion concerning uni- 
versal conscription), N.Y. Times, p. 25, col. 7 (May 3, 1945); the $24,000 recovery against the 
Newark Star-Ledger, for accusing Rep. Hartley of pro-Nazi sympathies, N.Y. Times, p. 21, 
col. 2 (Nov. 28, 1944); the action brought by Drew Pearson against Westbrook Pegler (“‘broad- 
casting motivated lies for propaganda purposes”), N.Y. Times, p. 15, col. 7 (Feb. 17, 1945); 
the $1,000,000 suit brought by Sewell Avery against the Chicago Sun for an editorial attack 
during the government seizure of Montgomery Ward & Co., N.Y. Times, p. 1, col. 2 (May 19, 
1944); the six-cent recovery against the Reader’s Digest Association for accusing Friedrich 
Kunze of Nazi activities, N.Y. Times, p. 13, col. 2 (Apr. 19, 1944); the suit brought by 
Merwin K. Hart against the Friends of Democracy for calling him an “American Quisling,” 
N.Y. Times, p. 15, col. 8 (June 19, 1943); Ridder v. Stout (“leader of a pan-German con- 
spiracy”), N.Y. Times, p. 23, col. 8 (June 8, 1943); the action brought by Rep. Barry against 
the Union for Democratic Action (quoted him as saying: “We cannot only trade with Hitler, 
we can make a nice profit from it.’”’), N.Y. Times, p. 12, col. 3 (May 29, 1942). 
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a recent innovation. With the expiration of the press licensing acts in 16955 and 
the rise of the Blackstonian conception of free speech,‘ the criminal libel prose- 
cution became the most effective method of press censorship.’ As criminal pros- 
ecutions by the crown against its enemies lost favor in the climate of nineteenth 
century liberalism, the civil action rose to take its place. “Mobs and libel suits” 
became “the recognized methods of meeting political attacks in the press.’* 
More recent times have witnessed the novelties of the multi-jurisdictional libel 
action,’ and, in Germany, the co-ordinated campaign of defamation combined 
with libel suits, used by the Nazis with telling effect in their rise to power." 

The problem of the political libel suit is twofold. First, there is the difficulty 
of ascertaining liability, a difficulty not aided by the conceptualism of the law 
and aggravated by the fact that both judge and jury are frequently partici- 
pants—conscious or unconscious—in the ideological battle between the liti- 
gants. The second problem is concerned with the appropriateness of money 
damages as compensation for the defamed party. 

The mechanics of the libel action seem particularly unsatisfactory for the 
handling of cases like the instant one. For one thing, ideological concepts and 
dogmas do not readily lend themselves to judicial analysis or to jury determi- 
nation. Theoretically, the perfect defense is justification, i.e., truth.” It is also 

5 Dicey, Introduction to the Study of the Law of the Constitution 260 (oth ed., 1939); 
6 Holdsworth, History of English Law 360-79 (1924). 


6 “The liberty of the Press... . consists in laying no previous restraints upon publica- 
tions and not in freedom from censure for criminal matter when published.” 4 Bl. Comm. *15 1. 


7 The foundation was laid in De Libellis Famosis, 5 Co. Rep. *125a (1606), in which Lord 
Coke asserted that “if [the libel] be against a magistrate, or other public person, it is a greater 
offence [than if it be against a private person]; . . . . for what greater scandal of government 
can there be than to have corrupt or wicked magistrates to be appointed and constituted by 
the King .. . . ?” For an account of the methods used in obtaining convictions, see Bentham, 
The Elements of the Art of Packing (1821). The effect of the American constitutional declara- 
tions on the common law of seditious libel is discussed in Schofield, Freedom of the Press in the 
United States, 9 Publications of the Am. Sociol. Soc. 67 (1915). 


® Lodge, Studies in History, quoted in Salmon, The Newspaper and Authority 298 n. 51 
(1923). See Mott, American Journalism 130, 146, 172 (1941). 


° The credit for its invention is said to belong to Annie Oakley, who brought more than 
fifty suits in various jurisdictions based on a single press association dispatch. Butler v. 
Hoboken Printing and Pub. Co., 73 N.J. L. 45, 62 Atl. 272 (1905); Ernst and Lindey, Hold 
Your Tongue! 239 (1932). Former Rep. Sweeney is reputed to have filed over seventy-five suits 
against publishers of a syndicated column accusing him of anti-semitism. Riesman, Democracy 
and Defamation: Fair Game and Fair Comment II, 42 Col. L. Rev. 1282, 1290 n. 34 (1942); 
Sweeney v. Schenectady Union Pub. Co., 122 F. 2d 288 (C.C.A. ad, 1941), aff'd 316 U.S. 642 
(1941). The plaintiff in the instant case has brought several other suits against newspapers 
which published Pegler’s article. Brief of Appellees 57. See note 2 supra. 

*° Riesman, Democracy and Defamation: Fair Game and Fair Comment I, 42 Col. L. Rev 
1085, 1092 (1942). 

™ Odgers, Libel and Slander c. 7 (6th ed., 1929). Some state constitutions require, in addi- 
tion, that the publication be attended with good motives and for justifiable ends. Ogren v. 


Rockford Star Printing Co., 288 Ill. 405, 123 N.E. 587 (1919); Ray, Truth: A Defense to 
Libel, 16 Minn. L. Rev. 43 (1931). 
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the most difficult.” The defendant’s pleading and proof must be as broad and 
as specific as the defamatory statement." In the instant case, the plaintiff was 
accused of spreading pro-Communist propaganda and of being an admirer of 
the Soviet Union. The impossibility of proving or disproving such a charge with 
any degree of accuracy is evident. Nevertheless, the defense of justification may 
afford an opportunity of further discrediting the plaintiff in the eyes of the jury. 
The undertaking is often expensive, involving a barrage of witnesses and docu- 
mentary evidence; the process of attrition alone might defeat the less pecu- 
nious litigant ;*5 and, of course, there is always the possibility of the trial de- 
generating into a political debate. In such a setting, a verdict might well depend 
on the political prejudices of the jury, rather than on the merits of the case. 

An even more abstruse problem is the determination of whether or not the 
plaintiff has been defamed, which should be clearly distinguished from the de- 
termination of the defamatory quality of the words themselves. Whether a 
man’s reputation has been injured obviously depends on more than a classifi- 
cation of the words as libelous per se. It depends on the impact with which those 
words hit the community, dn impact which is probably determined in large 
measure by the relative social influence of the two litigants. Such considera- 
tions, however, form no part of the substantive law of libel. If the words have 
that illusory quality of defamation, the complaint is sufficient and it is up to 
the jury to determine whether or not the plaintiff has been defamed.” In polit- 
ical cases, those factors which heighten the defamatory impact at the same time 
lessen the chances for appropriate recovery for the injuries sustained. The sub- 


stantial citizen, and one whose attitudes and activities conform to society’s 
norm, is apt to be favored by the jury, despite the likelihood that his injury 
probably diminishes in inverse proportion to his substantiality.*7 The defend- 
ant, on the other hand, may be so devoid of influence and popularity by virtue 
of his affiliation with an unpopular group, that his scurrilous accusations may 


2 Green, Relational Interests, 31 Ill. L. Rev. 35, 49 (1936). 
#3 Rutherford v. Paddock, 180 Mass. 289, 62 N.E. 381 (1902). 


*4 See, for instance, the court’s remark on the lengthy evidence in Cooper v. Ill. Pub. and 
Printing Co., 218 Ill. App. 95 (1920) and the discussion of evidentiary problems, ibid., at 
107-22. 


*5 See the suit brought by Theodore Roosevelt against the Ishpeming Iron Ore which had 
reported that he was an habitual drunkard. “Newspaper correspondents, former members of 
his cabinet, personal friends, members of his family, and even Roosevelt’s valet testified , 
Pringle, Theodore Roosevelt 574 (1931). A nominal verdict was entered, but the costs were 
considerable. Mott, American Journalism 608 (1941). 


6 Odgers, Libel and Slander 94 (6th ed., 1929). Neither litigant may offer testimony to the 
effect that the statement did or did not, in fact, injure the plaintiff’s reputation. Linehan v. 
Nelson, 197 N.Y. 482, 90 N.E. 1114 (1910). The cases are collected in 35 L.R.A. (N.S.) 1119 
(1912). 


*? See Courtney, Absurdities of the Law of Slander and Libel, 36 Am. L. Rev. 552, 558 


(1902) for the suggestion that a “good character is seldom if ever injured by a false accusation 
of any kind.” 
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have been ineffectual. And yet, the very factors that make him unpopular with 
the public at large will work to prejudice him before a jury."* 

The most appropriate defense to a political libel action is often the defense of 
fair comment. It, too, has its drawbacks. In many jurisdictions, it is not avail- 
able on demurrer."® Where the court itself decides the fair comment issue, the 
defense is useful. But the general rule seems to be that the court determines 
merely whether the subject matter is of public concern, leaving to the jury the 
question of whether or not the statement is fair comment,?° under elaborate in- 
structions to separate the “facts” from the “comment,” to which alone the 
privilege applies*—often a nice distinction.“ The “comment,” in addition, 
must attack only the “work” of the individual and not his personal “char- 
acter”*3—again, the line is often shadowy.’4 Where the underlying political issues 
are explosive, instructions drawing metaphysical distinctions between fact and 
comment cannot succeed in isolating the determination of legal issues from the 
personal prejudices of the jurors. It is submitted that any conceptual defense 
which fails to take the issues out of the hands of the jury is probably worthless.”s 


‘8 In People v. Comprodaily Pub. Co., Inc., 262 App. Div. 1008, 30 N.Y.S. ad 827 (1941), the 
defendant, publisher of the Daily Worker, organ of the Communist party in New York, had 
accused the prosecutrix of having “sold her husband’s body to the Republican Party.” The 
court charged the jury that if “the words . .. . did not mean that Mrs. Liggett was literally 
dismembering the corpse of her husband and selling it limb by limb . . . . but meant that she 
was making political capital out of her husband’s views, then you cannot find any libel 
....” A “blue-ribbon jury” returned a verdict of guilty. 150 Nation 613 (1940). 


19 Thus the defendant may be forced to proceed to trial before being permitted to assert 
the defense. See note 36 infra. 


2° 26 A.L.R. 830, 847 (1923). The rule is, however, very flexible, since there must be evi- 
dence that the privilege has been exceeded. McQuire v. Western Morning News, [1903] 2 K.B. 
100; see Triggs v. Sun Printing and Pub. Ass’n, 179 N.Y. 144, 71 N.E. 739 (1904); Van Lonk- 
huyzen v. Daily News Co., 195 Mich. 283, 161 N.W. 979 (1917). 


** Post Pub. Co. v. Hallam, 59 Fed. 530 (C.C.A. 6th, 1893); Burt v. Advertiser Newspaper 
Co., 154 Mass. 238, 28 N.E. 1 (1891). A minority of the courts extend the privilege to misstate- 
ments of fact concerning officials and candidates for office. Coleman v. MacLennan, 78 Kan. 
711, 98-Pac. 281 (1908); Smith, Charges against Candidates, 18 Mich. L. Rev. 1, 104 (1919). 


™See Eikhoff v. Gilbert, 124 Mich. 353, 83 N.W. 110 (1900) (“championed measures 
opposed to the moral interest of the community”: fact); Peck v. Coos Bay Times Pub. Co., 
122 Ore. 408, 259 Pac. 307 (1927) (“‘double-crosser”: fact; but privilege of fair comment 
held to extend to criticism of plaintiff’s “unreliability in political matters”); Sweeney v. Pat- 
terson, 128 F. 2d 457 (App. D.C., 1942) (report that plaintiff opposed appointment of a federal 
judge because he was a foreign-born Jew: comment). 


*3 Negley v. Farrow, 60 Md. 158 (1883). 


* Bingham v. Gaynor, 141 App. Div. 301, 127 N.Y. Supp. 353 (1910) (‘‘scoundrelism,” 
“incompetent, corrupt and a buffoon”: not privileged); Odger v. Mortimer, 28 L.T.R. 472 
(1873) (“a demogogue of the lowest type, half booby and half humbug . . . . who would be 
a political sharper if he had brains enough”’: privileged). 

*% See Schofield, Freedom of the Press in the United States, 9 Publications of the Am. 
Sociol. Soc. 67, 99 (1915); Green, Judge and Jury 351 (1930). In Wright v. Farm Journal, 158 
F. ad 976 (C.C.A. ad, 1947), failure to instruct a jury that a charge of Communism was libelous 
as a matter of law was held reversible error. One may question the extent to which the verdict 
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In addition to the substantive and administrative problems involved in the 
determination of liability, there is little reason to believe that the remedy of the 
damage suit adequately redresses the injury. It may be said that the libel ac- 
tion recompenses the plaintiff in two ways: he receives money damages, and the 
judgment vindicates his reputation. As far as remuneration is concerned—set- 
ting aside the problem of equating the compensation with the injury, a problem 
which defies logical analysis*“—a recovery is frequently no more than a Pyrrhic 
victory.*7 Moreover, the cleansing effect is highly dubious. In the instant case, 
two years have already elapsed since the publication of the alleged defamatory 
article, and several more years may pass before final judgment is entered.** In- 
sofar as the judgment gets any publicity—and the publicity is apt to be neg- 
ligible**—it may serve merely to reincarnate the original defamation, in view of 
the general skepticism of the American public regarding the conclusiveness of 
the judicial process.*° It is no wonder that plaintiffs hesitate to bring libel 
actions. 3 

Such drastic suggestions as that the plaintiff be required to allege and prove 
special damages proceed upon the assumption that, while a few individuals 
might suffer without a remedy, the requirements of a free press demand that it 
be protected against harassing law suits.** The extent to which the law of def- 
amation inhibits the press is, unfortunately, a matter that is steeped in specu- 
lation and prophecy. Journalists and civil libertarians assume as a matter of 


for the defendant was influenced by the error. See O’Donnell v. Philadelphia Record Co., 51 A. 
ad 775 (Pa., 1947), note 4 supra, in which there were two jury trials, both resulting in heavy 
verdicts in favor of the plaintiff. The defendant had produced an impressive array of witnesses 
to support his defenses of truth and privilege. The second trial judge was “unable to credit his 
[plaintiff's] professed freedom from violent and odious anti-Semitic sentiments 

779. The reasons for the verdict, “which was so palpably contrary to the evidence,” disturbed 
the dissenting judges who suggested, as a possible explanation, religious prejudice. Ibid., 
793 0. 5. 


*% See McCormick, Damages 443-47 (1935). 


27 Ernst and Lindey, Hold Your Tongue! 230 (1932). See awards of nominal damages, note 4 
supra. 


2 See Ogren v. Rockford Star Printing Co., 237 Ill. App. 349 (1925), judgment for de- 
fendant ten years after publication; Seested v. Post Printing and Pub. Co., 326 Mo. 559, 31 
S.W. ad 1045 (1930), judgment for plaintiff nine years after he was accused of being pro- 
German. 


#9 “There is general agreement among newspapers not to print extended news items con- 
cerning libel suits ” Walker, City Editor 189 (1934). 


3° Gallup and Rae, The Pulse of Democracy 305 (1940). 


3« Ernst and Lindey, Hold Your Tongue! 19 (1932), suggest, metaphorically, that the 
plaintiff of “grim resolve” who presses his suit to the finish is “one in a thousand.” 


% This was apparently the theory upon which the Chicago Division of the American Civil 
Liberties Union filed an amicus curiae brief in the instant proceedings. “Liability to pay dam- 
ages for libel is a limitation upon freedom of discussion.” Brief in Support of Petition for Re- 
hearing 2. 
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course that every recovery is a blow against liberty. It must be admitted, how- 
ever, that a casual glance through any newspaper will disclose statements which, 
by the light of the holding in the instant case, must certainly be considered de- 
famatory.*? The vast amount of current “red-baiting,” a good deal of which is 
probably very damaging to the individuals concerned, is a case in point. It has 
been argued that, while large newspapers and periodicals can afford to risk 
libel actions, the smaller journals, particularly the partisan organs on the fringe 
of political respectability, are extremely vulnerable.*4 However, instances of 
bankruptcies brought about by libel suits are rare;*5 and it is probably true that 
smaller publications tend to carry more scurrilous material than the larger, 
more conservative papers. 

The problem of the political libel suit is certainly incapable of easy solution. 
It would seem that complaints should be scrutinized carefully on motions to 
dismiss or for judgment on the pleadings, and that only palpably strong cases 
be sent to trial. In this respect, the instant holding is unfortunate. The court 
confined itself exclusively to the defamatory quality of the article. It ignored 
the fact that Mr. Spanel’s own pronouncements had invited criticism, on the 
ground that the affirmative defense of privilege could not be considered on a 
motion to dismiss, a questionable proposition in the face of recent Illinois** and 


33 “The freedom of the press is not in danger No one reading the newspaper of the 
present day can be impressed with the idea.that statements of fact concerning public men .. . . 
are unduly guarded or restricted.” Taft, J., in Post Pub. Co. v. Hallam, 59 Fed. 530, 541 
(C.C.A. 6th, 1893). 


34 Riesman, Democracy and Defamation: Fair Game and Fair Comment II, 42 Col. L. Rev. 
1282, 1310 (1942). 


38 Ibid. But he argues, nevertheless, that “only a few substantial recoveries . . . . are neces- 
sary for creating a pattern of intimidation.” Ibid., n. 118. That newspapers may be able to 
recoup their losses from adverse judgments and even turn over a handsome profit, by contribu- 
tions from the public and fellow publishers, see Report of the Select Committee on Libel, Gt. 
Brit. House of Commons (1879). 


3° Kulesza v. Chicago Daily News, Inc., 311 Ill. App. 117, 35 N.E. ad 517 (1941), (semble). 
The Illinois courts have never squarely addressed themselves to the precise nature of fair 
comment. The English view and, apparently, the majority American view is that fair com- 
ment is a defense to an admittedly defamatory statement, differing only in degree from the de- 
fense of qualified privilege. Thomas v. Bradbury, Agnew & Co., Ltd., [1906] 2 K.B. 627; 
Rest., Torts § 606 (1938). To other courts, fair comment means simply no-defamation. 
Merry v. Guardian Pub. Co., 79 N.J.L. 177, 74 Atl. 464 (1909); see Hallen, Fair Comment, 8 
Tex. L. Rev. 41, 42 Coe), criticizing this position as meaningless. The first definition would 
seem the more useful, but its logical application prevents the defendant from raising it on 
demurrer, since the demurrer admits malice. The second definition skirts the demurrer prob- 
lem. For this reason, some jurisdictions have adopted it under the pressure of demurrants, 
and then have proceeded to apply the fair comment concept to obviously defamatory 
material. Oliveros v. Henderson, 116 S.C. 77, 106 S.E. 855 (1921). The court, in Sweeney v. 
Caller-Times Pub. Co., 41 F. Supp. 163 (Tex., 1942), while holding to the privilege notion, let 
the cat out of the bag: “It is not enough to say that this privilege shall never be denied and 
then extend it only as a matter of defense. It would in effect be a denial of the freedom of the 
press to say that reputable newspapers would have to defend themselves from such suits as 
this.” 

The confusion in Illinois arises from an equivocal use of the word “libelous,” which can 
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Federals’ decisions to the contrary. The comparatively mild phrasing of the 
charge and the fact that plaintiff, a resident of Delaware, is hardly known in 
Illinois, should have made the circuit court more cautious in overruling the 
lower court’s holding. 

Studies by legislative agencies of the extent to which the press is inhibited by 
fear of costly litigation, and case studies using public opinion techniques to de- 
termine the effects of newspaper defamation upon individual reputations* 
would certainly aid in reducing much of the a priori speculation on both sub- 
jects. The requirement of special damages in suits of this nature has frequently 
been suggested.* Since it is impossible in the vast majority of cases to prove 
actual pecuniary damages, such a requirement would have the effect of throw- 
ing out the good claims along with the bad. It is submitted, however, that, 
where the plaintiff is a non-resident of the state in which the suit is brought, the 
presumption of general damages is artificial and the plaintiff should be required 
to prove special damages, or, at least, an interest in the maintenance of his 
reputation in the foreign state in order to check multi-jurisdictional libel suits.** 

Perhaps the most satisfactory solution is the so-called right of reply, in use in 
virtually every civilized country in the world except the Anglo-Saxon nations.“ 
This device provides an injured person with a remedy in the form of a court or 
administrative order commanding the publisher to print an answer supplied by 
the aggrieved person within a few days after the appearance of the defamatory 


mean “defamatory” or “‘actionable.”” See Kulesza v. Chicago Daily News, Inc., 311 Ill. App. 


117, 35 N.E. 2d 517 (1941), holding that the subject matter was within the area of legitimate 
criticism, and that the words were not “libelous”; Hotz v. Alton Telegraph Printing Co., 
324 Ill. App. 1, 57 N.E. 2d 137 (1944), where the court, after remarking that the motion to 
dismiss admits malice, considered, and rejected on the merits, defendant’s plea of fair comment; 
Cooper v. Lawrence, 204 Ill. App. 261, 268 (1917), “. . . . where the words charged constitute 
fair criticism . . . . [they] are admittedly not libelous, and the plea of general issue is sufficient”; 
but see Cooper v. Illinois Pub. and Printing Co., 218 Ill. App. 95 (1920). See Hahnemannian 
Life Ins. Co. v. Beebe, 48 Ill. 87 (1868); Sullivan v. Illinois Pub. and Printing Co., 186 Ill. 
App. 268 (1914). The instant holding relied on a dictum in Harkness v. Chicago Daily News 
Co., 102 Ill. App. 162 (1902). 


37 Potts v. Dies, 132 F. 2d 734 (App. D.C., 1942); Berg v. Printer’s Ink Pub. Co., 54 F. 
Supp. 795 (N.Y., 1943), aff'd 141 F. ad 1022 (C.C.A. ad, 1944). 


3* Riesman, Democracy and Defamation: Fair Game and Fair Comment II, 42 Col. L. Rev. 
1282, 1304 (1942). 


39° Courtney, Absurdities of the Law of Slander and Libel, 36 Am. L. Rev. 552 (1902). 
Paton, Reform and the English Law of Defamation, 33 Ill. L. Rev. 669 (1939), criticizes the 
suggestion. See the dissent in Sweeney v. Schenectady Union Pub. Co., 122 F. ad 288 (C.C.A. 
ad, 1941), aff’d 316 U.S. 642 (1941). 


«° “For this is comment and inference . . . . and hence not a matter of proof or disproof. 
.... If [the defendant] fails in even a minority of the suits against him—as the sporting element 
in trials to juries susceptible to varying shades of local opinion would make probable—he is 
taught his lesson, and a serious brake upon free discussion established.” Clark, J., dissenting, 
in Sweeney v. Schenectady Union Pub. Co., 122 F. ad 288, 292 (C.C.A. ad, 1941). Cf., Layne v. 
Tribune Co., 108 Fla. 177, 146 So. 234 (1934). 


* Rothenberg, The Right of Reply to Libels in the Press, 27 J. Comp. Leg. & Int. L. (3rd 
Ser.) 38 (1941). 
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statement.” Esoteric inquiries into “truth,” “privilege,” “comment,” and 
“fact” are eliminated, along with the hazards of whimsical juries. Furthermore, 
the damage resulting from the initial accusation is minimized, possibly to the 
point of eradication.“ 


Negotiable Instruments—Forgery—Bank Liable for Fraud of Depositor’s 
Employee—{Rhode Island].—The plaintiff, a jewelry manufacturing and 
jobbing corporation, brought an action in assumpsit against the defendant 
bank for debiting forged checks to the plaintiff’s account. Over a period of four 
years ninety-three forged checks in the sum of $61,646.22 were paid out to the 
plaintiff's bookkeeper who had forged the signatures of the two officers author- 
ized to sign checks and who had concealed his defalcations by clever manipula- 
tion of the books. The forgeries were never detected by the firm of certified 
public accountants hired by the plaintiff to make monthly and yearly examina- 
tions of its records. After four years the bookkeeper confessed and written no- 
tice of the forgeries was immediately given to the bank. On appeal from a judg- 
ment for the plaintiff, held, the plaintiff was entitled to recover the sum of those 
forged checks on which recovery was not barred because of failure to give notice 
within the time required by the statute of limitations.? R. H. Kimball, Inc. v. 
Rhode Island Hospital National Bank.’ 


# The principle of immediate rectification of slurs on reputation as a substitute for libel 
actions has been enacted into law in some states. Unfortunately, the courts have treated such 
legislation shabbily on the ground that it deprives the individual of the constitutional right to 
recover general damages for defamation. Waybright, Defamation by Newspaper and Radio— 
Are the Florida Statutes Constitutional? 14 Fla. L.J. 161 (1940). 


43 Riesman, Democracy and Defamation: Fair Game and Fair Comment II, 42 Col. L. 
Rev. 1282, 1308-14 (1942), advances politico-sociological formulae as tests for disposing of 
political libel suits, proposing that courts favor the weaker social and political groups and pro- 
tect “progressive” elements against “reactionary” elements. 

Benjamin Franklin’s answer to the problem is candid. ‘“My proposal then is to leave the 
liberty of the press untouched, to be exercised in its full extent, force, and vigor; but to permit 
liberty of the cudgel to go with it pari passu.” Federal Gazette, p. 2 (Sept. 12, 1789). 


* The bookkeeper employed the following method: He would segregate certain of the in- 
coming checks on accounts receivable and withhold them from the regular deposit in the 
defendant’s branch bank. Later he would deposit them separately in the main bank where he 
had formerly been employed and was acquainted with several tellers. Simultaneously or 
shortly threafter he would withdraw a sum identical to that deposited, using one of the 
plaintiff's printed checks from the back of the checkbook pad and forging the vice-president’s 
signature. When the numbers on legitimate checks approached those on checks he had used 
in forgeries, the bookkeeper would obtain a new pad of checks, the first few numbers of which 
duplicated the numbers of the forged checks. The new checks were then used in legitimate 
fashion and entered in the cash book, maintaining apparent continuity. Other records, in- 
cluding invoices and accounts receivable, were also manipulated to appear in good order, with 
the result that no discrepancies were noted at any of the monthly or yearly audits which would 
have led to the discovery of the forgeries. 

® There is a wide range of time among various jurisdictions within which notice of forgery 
must be given to a bank. Ore. Comp. Laws Ann. (1940) § 40-1009, thirty days; Wash. Rev. 
Stat. Ann. (1937) § 3252, sixty days; Ill. Rev. Stat. (1945), c. 164, § 24, one year; N.Y. Neg. 
Inst. Law (McKinney, 1943) § 326, one year; R.I. Gen. Laws, (1938) c. 137, one year. 


348 A. ad 420 (R.I., 1946). 
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A drawee bank has no right to debit an unauthorized check to the depositor’s 
account and, should it do so, the payment is considered to be out of the bank’s 
own funds.‘ The bank is charged with knowledge of the depositor’s signatures 
and in cases where the depositor has not been negligent the bank bears a burden 
of absolute liability which cannot be avoided by any showing of due care.° Even 
when the depositor has in some way contributed to the loss and might therefore 
be barred from recovery, the bank can generally discharge its responsibility only 
by proving its own freedom from negligence.’ 

When for one reason or another the courts have denied recovery to a de- 
positor, their rationale has customarily been framed in terms of one of three 
general concepts. One such concept, used only in a limited number of jurisdic- 
tions, is ratification—the depositor by some failure to exercise due care is held 
to have “ratified” payment on the forged instrument.’ More commonly the 
courts say that a delay in disclosing the forgery which is considered unreason- 
able may effect an estoppel, even though notice was given within the time re- 
quired by the statute of limitations.’ A few jurisdictions have also used estoppel 


4 Phoenix Bank v. Risley, 111 U.S. 125 (1884); Denbigh v. First National Bank of Seattle, 
102 Wash. 546, 174 Pac. 475 (1918); Britton, Bills and Notes § 132 (1943). A contract be- 
tween bank and depositor comes into being upon the filling out of a signature card on which 
certain conditions appear. These may be limited merely to a willingness on the depositor’s 
part to abide by the bank’s rules and regulations. On the other hand, the statement is apt to 
elaborate on the newly created relationship with regard to collection in the following fashion: 
In receiving and handling items for deposit or collection this bank acts only as its cus- 
tomer’s collecting agent and assumes no responsibility beyond the exercise of due care. All 
items are credited or cashed subject to final payment in cash or solvent credits 
agreement has been found which includes any statement regarding the effect of unauthor- 
ized payment. 


5 Bank of United States v. Bank of Georgia, 10 Wheat. (U.S.) 333 (1825); Maitland, 
Coppell & Co. v. Laredo National Bank, 296 Fed. 867 (C.C.A. sth, 1924); Barmby v. Merri- 
mack Co-op. Bank, 285 Mass. 37, 188 N.E. 378 (1933). 


6 Frankini v. America National Trust & Savings Ass’n, 12 Cal. App. 2d 298, 55 P. 2d 232 
(1936); Wussow v. Badger State Bank of Milwaukee, 204 Wis. 467, 234 N.W. 720 (1931); 
Union Tool Co. v. Farmers & Merchants National Bank of Los Angeles, 192 Cal. 40, 218 Pac. 
424 (1923). 


7 Gutfreund v. East River National Bank, 251 N.Y. 58, 167 N.E. 171 (1929); Critten v. 
Chemical National Bank, 171 N.Y. 219, 63 N.E. 969 (1902). It is to be noted that rules of 
evidence may be of great importance in determining who is to bear the loss. For example, in 
the instant case the court declared that by the law of Rhode Island the bank bears the burden 
of establishing its freedom from negligence before it can raise the issue of its depositor’s negli- 
gence. R. H. Kimball, Inc. v. Rhode Island Hospital National Bank, 48 A. 2d 420, 428 (R.L., 
1946). 


® The value of the ratification theory in forgery cases is somewhat limited by the split of 
opinion regarding the propriety of its use. The leading case in its support is Greenfield Bank v. 
Crafts, 4 Allen (Mass.) 447 (1862). Among cases representing the opposite point of view are 
Marsh v. State Bank & Trust Co., 153 Tenn. 400, 284 S.W. 380 (1926), and First National 
Bank v. Allen, 100 Ala. 476, 14 So. 335 (1893). An exhaustive discussion of the arguments 
raised by each side and of a closely related theory, adoption, is contained in Arant, Forged 
Checks—The Duty of Depositor to His Bank, 31 Yale L.J. 598, 606 (1922). 


9 United States v. National Bank, 2 Mackey (S.Ct. D.C.) 289 (1883); Traders National 
Bank v. Roger, 167 Mass. 315, 45 N.E. 923 (1897); 1 Mechem, Agency § 361 (1914); 50 
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when the forgery was not discovered because of the depositor’s negligence.'® 
Lastly, the courts sometimes say that a depositor will not recover when he has 
been negligent to such an extent as to constitute a breach of the implied con- 
tract between himself and the bank. This is justified on the grounds that the 
depositor is in the best position to detect the forgery and that a prompt report 
of these facts might enable the bank to recover a part or all of the sum from the 
forger. Thus the depositor is held to have an implied contractual duty to make 
a reasonable examination of his own records and the canceled checks and state- 
ments furnished by the bank." Employment of an expert accountant or of some 
other agent periodically to examine the books is customarily regarded as dis- 
charging the depositor from his personal duty,” but he is nonetheless charged 
with the knowledge which an honest and reasonably prudent agent could obtain 
through investigation." 

Within the typical banking organization the customary methods of handling 
checks is not likely to disclose forgeries. The paying tellers have recourse at all 
times to a signature file, but in most large banks the numerical volume of trans- 
actions alone makes reference to it a rare occurrence.'4 With checks for small 
amounts the bookkeeper, in addition to his other functions, is responsible for 
noting signatures. When the checks are for larger amounts a bank employee is 
specifically assigned to checking signatures. Above a yet larger amount checks 
are “‘double paid,” i.e., the signatures are checked by two people. Although 


A.L.R. 1374 (1927). As a result of proof of loss on the bank’s part, no matter how small, the 
depositor under the conditions already outlined may be estopped and the bank thus relieved of 
its obligation to repay him. This doctrine of complete discharge has been severely criticized. 
Duty of Depositor to Notify Bank of Checks Forged in His Name, 18 Va. L. Rev. 774, 778 
(1927). 


© First National Bank of Union Bridge v. Wolfe, 140 Md. 479, 117 Atl. 898 (1922); Denison- 
Gholson Dry Goods Co. v. Hill, 135 Tenn. 60, 185 S.W. 723 (1916). Note the difficulties en- 
countered in trying to frame liability for negligent omission in terms of estoppel notions which 
clearly imply positive conduct. See First National Bank v. Allen, 100 Ala. 476, 14 So. 335 
(1893); Houseman-Spitzley Corp. v. American State Bank, 205 Mich. 268, 171 N.W. 543 
(1919)$ Britton, Bills and Notes § 132 (1943). 


™t England National Bank v. United States, 282 Fed. 121 (C.C.A. 8th, 1922); Critten v. 
Chemical National Bank, 171 N.Y. 219, 63 N.E. 969 (1902). 


Takenaka v. Bankers Trust Co., 132 N.Y. Misc. 322 (1928); Clark v. National Shoe & 
Leather Bank of City of New York, 164 N.Y. 498, 58 N.E. 659 (1900). Contra: Hammerschlag 
Mfg. Co. v. Importers & Traders National Bank, 262 Fed. 266 (C.C.A. ad, 1919). 


13 First National Bank of Philadelphia v. Farrell, 272 Fed. 371 (C.C.A. 3d, 1921); Deer 
Island Fish & Oyster Co. v. First National Bank of Biloxi, 166 Miss. 162, 146 So. 116 (1933); 
National Dredging Co. v. President, etc., of Farmers Bank, 6 Pennewill (Del.) 580, 69 Atl. 
607 (1908). 


14In some banks, tellers’ windows are arranged in alphabetical sections, thus increasing 
the probability that the teller will recognize the maker’s signature. Investigation in banks 
employing this practice reveals that reference to signature files then becomes an almost un- 
heard of occurrence, for there is increased trust in the “sixth sense” of the tellers, i.e., that 
they will recognize forgeries by the difference in handwriting or by a variation in the use of 
proper names and initials. 
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some banks habitually verify checks for substantial amounts with their de- 
positors when the payees are unknown to them, most banks have discontinued 
this practice because it annoyed the depositors. In the instant case where the 
forger deposited and withdrew the same amount of money within a very brief 
period, the bank employee charged with making up the periodic statement on 
which deposits and withdrawals are tabulated daily could theoretically be ex- 
pected to note this striking identity. It appears, however, that this work is done 
so rapidly and mechanically as to allow little conscious comparison of the figures 
noted. The bank assumes the obvious shortcomings of such a procedure as a risk 
of its business. 

The depositor also is faced with the problem of detecting forgeries since, as 
previously noted, he may be barred from recovery if his efforts in this direction 
are unreasonably lax. The first logical step is to set up his organization in such 
a manner as to obviate the dangers of the “confidential agent” so well illustrated 
in the principal case. Perhaps more important is the employment of expert ac- 
countants under terms broad enough to necessitate their investigation of every 
phase of the accounting operations." 

While current preventative practices are clearly inadequate to stop all forg- 
eries, any proposed alterations encounter several important objections. In- 
creased banking safeguards would necessarily result in increased banking costs 
and, more important, would probably result in slower service if, for example, 
tellers were directed to check all signatures and if bookkeepers were required to 
examine daily statements for suspicious debits. Alternatively, imposing on the 
bank the liability of an insurer has the tempting appeal of offering the depositor 
complete protection, of especial value to the small uninsured depositor. Note- 
worthy, however, is the fact that this class of depositors is more likely to prefer 
the slight risk of losses from forgery and the status quo which provides him with 
many free banking services to bearing the cost of insurance for another class of 
depositors, those whose transactions are substantial and whose financial posi- 
tion is more attractive to the forger. It would seem that large commercial enter- 
prises, where these losses customarily occur and which are in the best position to 
curb them, should be the chief bearers of this cost item. 

With these considerations in mind it seems that until legislatures indicate 
their desire to alter banking practices either by imposing a very high degree of 
care, and perhaps specifying its characteristics, or by imposing liability without 
regard to care, the depositor should be made to assume more responsibility. 
There appears to be little foundation in reason for the judicial imposition of 
primary liability on the bank. One writer has suggested approaching the relation- 


18 The accountant is not to be overlooked as a risk bearer although there are few cases 
holding accountants liable for negligent conduct. Ultramares Corp. v. Touche, 255 N.Y. 170, 
174 N.E. ad 441 (1931); State Street Trust Co. v. Ernst, 278 N.Y. 104, 15 N.E. 2d 416 (1938). 
See MacMillan, Sources and Extent of Liability of a Public Accountant, 15 Chi-Kent. Rev. 
1 (1936); Liability for Negligent Auditing of Accounts, 39 Col. L; Rev. 688 (1939). 
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ship between bank and depositor as one involving reciprocal duties,"® which 
would require the enactment of loss-splitting legislation similar to that passed 
in a few jurisdictions to govern the imposition of liability in the more typical 
negligence action.'? 

One hears few proposals for change, however, from any of the parties involved 
—bank, depositor, or insurance company. In fact a singular contentment with 
the present state of affairs seems to exist in all quarters. The undoubted ex- 
planation lies in the comparatively slight losses resulting from forgeries, recent 
publicity to the contrary notwithstanding."* Figures from two prominent Chi- 
cago banks reveal yearly losses ranging from $600 to zero during 1945 and 1946. 
Furthermore, according to the best available information, national losses are 
probably greatly overrated; the bankers’ annual toll is estimated at approxi- 
mately $500,000 to $800,000, nearly all of which is covered by forgery insur- 
ance.’ Thus the insurance company is revealed as the risk-shifting vehicle, 
usually in the role of the bank’s insurer. However, forgery claims seem to be 
sufficiently small in amount to provide no impetus for insurance companies in 
this competitive field to demand of the banks higher standards of operation. 
Under these circumstances there is little hope for the reduction of losses through 
forgery unless and until they become a substantial burden on any one of the 
classes involved. Thus, despite the clumsiness and conceptualism sometimes in- 
dulged in by the judiciary in allocating forgery costs the needs of the business 
community appear to be adequately served by the present state of the law. 


Patents—Revocation of Executory Price-fixing Agreement Held To Relate 
Back so as To Permit Retroactive Enforcement of Patent—{Federal].—The 
patentee of a feather-picking apparatus made a manufacturer his exclusive 
licensee with power to sublicense, the patentee to receive a 5 per cent royalty. 
The exclusive licensee entered into a sub-licensing agreement, in which the 
patentee joined, which provided that the exclusive licensee was to specify the 


© Duty of Depositor to Notify Bank of Checks Forged in His Name, 18 Va. L. Rev. 774, 
779 (1927). 


11 Compare the proposals set out in Gregory, Legislative Loss Distribution in Negligence 
Actions 154 (1936). 


%8 The most spectacular recent forgery is that involving the Mergenthaler Linotype Cor- 
poration. N.Y. Times, § 1, p. 1, col. 2 (Nov. 3, 1946). See also Stearns, Embezzlement—the 
Easiest Crime, 48 Reader’s Digest, No. 285, at 73 (Jan., 1946). , 

19 The statistics were contained in a letter of February 1, 1947, from Mr. James E. Baum of 
the Insurance and Protective Committee, American Bankers Association. It is to be noted 
that the total of national losses includes those from forgeries on non-negotiabile instruments 
as well as on negotiable instruments. Comparison of the figures with the number of banks in 
operation further substantiates the view that the losses are slight. The average loss per bank 
equals $52.10 when $800,000 is divided by 14,586—the number of banking offices in the United 
States on December 31, 1946. 33 Federal Reserve Bulletin, No. 3, at 330 (Mar., 1947). In 
addition, evidence that banks themselves consider forgery losses insignificant is to be found in 
the widespread use of excess forgery insurance policies which covers losses only over a certain 
amount, often $100,000. Below the amount established the banks are, in effect, self-insured. 
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minimum prices at which the sub-licensee could sell. In a patent infringement 
suit brought by the patentee and his exclusive licensee, the defendants claimed 
that the licensing agreements entered into by the plaintiffs created a price-fixing 
arrangement in violation of the Sherman Act and that the court should there- 
fore withhold its aid in the patent. Toward the end of the trial stage the plain- 
tiffs canceled the price-fixing provision. The district court found that eight 
claims were valid and infringed, and rendered judgment for the plaintiffs. On 
appeal to the circuit court of appeals, held, judgment affirmed except as to two 
claims. Although a court withholds enforcement of patent rights where there is 
price-fixing, this suit was not dismissible on that ground, because the agreement 
had never been enforced,’ and had been canceled. Campbell v. Mueller.? 

Involved in the case is the novel question of whether a patentee or exclusive 
licensee who has illegally contracted to fix prices but has never actually done so 
may, by cancelling the agreement, recover damages for infringements which 
occurred prior to the cancellation. 

The Supreme Court has condemned attempts by a patentee to secure a 
monopoly not granted by the patent law by tying in unpatented articles with 
the licensing of a patented product. Price fixing by a patentee has also been 
considered an abuse of the patent privilege,‘ although an indefinite area exists 
in which price fixing has been permitted.’ In Morton Salt Co. v. Suppiger 


* The court’s treatment of the price-fixing provision is ambiguous. The provision did more 
than give to the exclusive licensee the power to fix prixes; it actually set a minimum price of 
$250 under which the patented apparatus might not be sold. The court states that “there is no 
evidence that the price fixing clause was ever invoked” and relies upon a general finding of the 
district court that there was no abuse of the patent and upon a statement in the repudiating 
agreement that the provision had not been enforced nor relied upon. Campbell v. Mueller, 
159 F. 2d 803, 807 (C.C.A. 6th, 1947). But in the face of a definite determination of a minimum 
price it would appear that something more should be required before it can be said that the 
agreement was not put into effect. 


2 159 F. 2d 803 (C.C.A. 6th, 1947). 


3 Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661 (1944); Morton Salt Co. v. 
Suppiger Co., 314 U.S. 488 (1942); Leitch Mfg. Co. v. Barber Co., 302 U.S. 458 (1938); 
Carbice Corp. v. American Patents Corp., 283 U.S. 27 (1931). 


4 United States v. Univis Lens Co., 316 U.S. 241 (1942); Ethy! Gasoline Corp. v. United 
States, 309 U.S. 436 (1940). Where patent privileges are abused by the patentee, the courts 
are apparently free to choose as a rationale for forfeiture of patent rights the equitable doctrine 
of unclean hands, refusing enforcement where there has been a misuse. Morton Salt Co. v. 
Suppiger Co., 314 U.S. 488 (1942); Barber-Colman Co. v. National Tool Co., 136 F. 2d 339 
(C.C.A. 6th, 1943); Novadel-Agene v. Penn, 119 F.2d 764 (C.C.A. 5th, 1941). Or since Mer- 
coid Corp. v. Mid-Continent Investment Co., 320 U.S. 661 (1944), the grounds for non-en- 
forcement may be a violation by the patentee of the anti-trust laws. Landis v. Chaso, 141 F. 
ad. 800 (C.C.A. 6th, 1944). For a suggestion that the lower courts have shown a reluctance 
to follow the Mercoid case in this respect, see Batemen, Should Anti-trust Law Penalties Be 
Invoked for Misuse of the Patent Grant? 29 J. Pat. Off. Soc. 16, 60 (1947). The defendant in 
the instant case claimed the court should withhold its aid to the patentee because the arrange- 
ment violated the Sherman Act, but the court discussed only the misuse doctrine as pro- 
pounded in the Morton Salt case. 


5 United States v. General Electric Co., 272 U.S. 476 (1926), narrowly construed, held 
that where the patentee is also a manufacturer of the patented product he may stipulate that a 
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Co.,° the effect of such a misuse by the patentee was made clear. The Court stated 
that the patentee loses his right to prevent infringements “at least until it is 
made to appear that the improper practice has been abandoned and that the 
consequences of the misuse of the patent have been dissipated.”’ As to what 
actions are sufficient to dissipate the consequences, the courts have not been in 
agreement.® Similarly, there is disagreement as to whether renunciation of the 
misuse will immediately render the patent enforcible or whether a purging period 
is required.? 


licensee-manufacturer may make and vend at prices set by the patentee, provided the re- 
strictions are “normally and reasonably adapted to secure pecuniary reward for the patentee’s 
monopoly.” Ibid., at 490. The General Electric case is now being attacked on many fronts. 
The doctrine was reiterated in United States v. Line Material Co., 64 F. Supp. 970 (Wis., 
1946), probable jurisdiction noted, 67 Sup. Ct. 113 (1947), noted in 13 Univ. Chi. L. Rev. 504 
(1946). 

The possibility that the price-fixing agreement in the instant case falls within the protec- 
tion of the General Electric case was not discussed. The court stated broadly that “if there is 
price-fixing, the court simply withholds enforcement.” Campbell v. Mueller, 159 F. 2d 803, 
806 (C.C.A. 6th, 1947). But the case involved a patentee who received 5 per cent royalty from 
an exclusive licensee who had power to sub-license. The latter entered into a licensing agree- 
ment with another manufacturer and retained the right to establish prices in order to prevent 
being undersold. The similarity between the horizontal price maintenance in the two cases is 
apparent. For a discussion of horizontal and vertical (re-sale) price-fixing by patentees see 
Meyers and Lewis, The Patent “Franchise” and the Antitrust Laws, Part I, 30 Geo. L. J. 
117, 134 (1941). The courts have tended to construe the General Electric decision narrowly. 
United States v. Paramount Pictures, 66 F. Supp. 323 (N.Y., 1946); United States v. Ve- 
hicular Parking Ltd., 54 F. Supp. 828, 838 (Del., 1944). It is probable that an exclusive licensee 
with authority to sub-license who had entered into a price-fixing sub-licensing agreement, 
would be distinguished from an assignee of the patent, or the patentee himself as in the Gen- 
eral Electric case, although the patentee has the same interest in the sale price of the manu- 
factured article. 


6 314 U.S. 488 (1942). 7 Tbid., at 493. 


8 In B. B. Chemical Co. v. Ellis, 314 U.S. 495 (1942), the patentee, guilty of tie-in practices, 
offered to “purge” itself of the misuse of its patent privilege by granting unconditional licenses 
on a royalty basis but was instructed that the court would consider its right to relief only when 
the patentee has shown that it had fully abandoned the restraint of competition and dissi- 
pated the consequences. In Barber v. La Fera Grecco, 116 F. 2d 211 (C.C.A. 3d, 1940), the 
court held that the alternative licensing plan offered by the patentee would still secure him a 
limited monopoly in unpatented products and was therefore not sufficient to avoid the mis- 
use doctrine. See also, cases collected in Batemen, Should Anti-trust Law Penalties Be In- 
voked for Misuse of the Patent Grant?, 29 J. Pat. Off. Soc. 16, 39 (1947). 


9 In Universal Sewer Pipe Corp. v. General Const. Co., 42 F. Supp. 132 (Ohio, 1941), the 
patent was found valid and infringed but misused by allowing an implied licensee to use the 
process accompanying the sale of unpatented materials. The court relied on a showing made by 
the plaintiff during the pendency of the suit to the effect that it was no longer misusing its 
patent and granted an injunction against infringement. No period was required to purge the 
evils of the misuse. But in Novadel-Agene v. Penn, 119 F. 2d. 764 (C.C.A. sth, 1941) the 
plaintiffs’ proof of purging was not accepted and the case was remanded to the district court 
for a determination of whether the monopolistic practices had been discontinued. In United 
States v. Vehicular Parking, Ltd., 61 F. Supp. 656 (Del., 1945) the patentees appeared in 
court a year after the entrance of a judgment against them for violation of the antitrust 
laws and requested modification of the decree so as to permit them to enforce their patents. 
The court refused to so modify the decree until an unspecified additional period of time elapsed. 
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The court in the principal case at one point states that there was never in 
fact a misuse of the patent.’® It seems to assume, however, that an executory 
price-fixing agreement is a sufficient abuse of a patent to prevent enforceability 
but that the act of rescission without more restores to the patentee the right to 
prevent infringement. The reliance by the court on the Morton Salt case to sup- 
port this position is open to doubt. In that case the Supreme Court did not de- 
termine that restoration of patent rights would immediately follow a proof of 
purging by the patentee but merely that the patentee’s unclean hands pre- 
vented present enforcement. 

In the instant case the patentee asked not only the prevention of future in- 
fringement but also damages for infringement during the period before the re- 
scission." Had the price-fixing agreement actually been put into effect the 
patentee would clearly not have been entitled to. damages. By permitting 
damages in the instant case, the court, if it assumes that the price-fixing pro- 
vision is illegal, is taking the position that the purifying act of rescission relates 
back to encompass infringements which occurred before the objectionable agree- 
ment was cancelled. As was emphasized in Mercoid Corp. v. Mid-Continent In- 
vesiment Co.," an attempt by a patentee to extend his legalized monopoly will 
subject him to general laws, including the antitrust laws, just as though the 
patent element were not involved." Outside of the patent field, executory price- 
fixing agreements are unlawful per se." And in Chicago Metallic Mfg. Co. v. 
Katzinger Co.’ the Supreme Court assumed without question that if a price- 
fixing provision in a patent license is unlawful, it is so whether executed or not. 


If in the instant case, the price-fixing agreement is unlawful, the award of dam- 
ages seems clearly inconsistent with the effect of illegal conduct generally. And 
particularly, it is not in accord with the patent antitrust cases where the decrees 
rendered enjoin the patentee who has violated antitrust laws from instituting 
or proceeding with infringement suits for past infringements." Illegal conduct, 
whether tortious or criminal, may create a disability which can be removed pro- 


*° Campbell v. Mueller, 159 F. 2d 803, 807 (C.C.A. 6th, 1947). 


™ Where the plaintiff’s misuse of its patent for packaging food products to secure a mo- 
nopoly in unpatented sausage casings was proved and the plaintiff later showed to the satis- 
faction of the court that it was no longer attempting to so monopolize, plaintiff was granted an 
injunction and damages for infringement from the date when its purge was complete. Sylvania 
Industrial Corp. v. Visking Corp., 132 F. 2d 947 (C.C.A. 4th, 1943). 

™ 320 U.S. 661 (1944). 


"3 Tbid., at 666. 


™4 American Tobacco Co. v. United States, 328 U.S. 781 (1947); United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150 (1940). 


*§ 329 U.S. 394, 397 n. 3 (1947). 


** Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); United States v. Vehicular 
Parking Ltd., 54 F. Supp. 828 (Del., 1944). 
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spectively by corrective action. But it is almost never possible for the wrong- 
doer to take steps which will relate back to the wrongful act and render it legal.*” 


Torts—Conversion—Directed Verdict for Broker Innocently Consummating 
Sale of Fraudulently Acquired Goods Reversed—{Iowa].—The plaintiff, a live- 
stock dealer, transferred fifteen cattle to a buyer who fraudulently misrepre- 
sented his identity in a face to face transaction and gave a worthless check in 
payment. The fraudulent buyer immediately shipped the cattle to the de- 
fendant, a commission broker operating under the Packers and Stockyards Act 
of 1921." Before the plaintiff had taken any action, the defendant sold the cattle 
to a third party and paid the proceeds of the sale, less expenses and commission, 
to the fraudulent buyer. After the check was returned unpaid, the plaintiff 
instituted this action for damages against the defendant broker for conversion 
of the cattle. The trial court directed a verdict for the defendant. On appeal to 
the Iowa Supreme Court, held, the directed verdict is reversed and the case 
remanded, four justices dissenting. A subsequent petition for rehearing was 
denied. Birmingham v. Rice Bros. 

The stringent rule that a person who, however innocently, exercises dominion 
over another’s property is absolutely liable for conversion’ has been mitigated 
for bona fide purchasers in many instances, ostensibly in the interests of an 
unhampered flow of commerce. Thus, purchasers for value of stolen or fraudu- 
lently acquired negotiable instruments who take without notice acquire good 
titles Purchasers of chattels and non-negotiable instruments are protected 
where the seller obtained his title by fraud’ or was clothed by the owner with 
apparent authority to sell.* In the instant case, had the defendant broker pur- 
chased and resold the cattle rather than acted as agent, he would not have been 


17 There are exceptions. For example, contracts void because made by a corporation which 
has not complied with a statute prohibiting foreign corporations from maintaining suits 
until certified, may be validated by a later compliance with the statutory requirements. 
M. S. Cohn Gravel Co. v. Terry, 135 Okla. 275, 275 Pac. 1048 (1928). 


* 42 Stat. 159 (1921), 7 U.S.C.A. § 181 (1921). 

* 26 N.W. ad 39 (Iowa, 1947). 

3 Pease v. Smith, 61 N.Y. 477 (1875); Rest., Torts § 229 (1934); Harper, Torts § 30 (1933). 
4 Negotiable Instruments Law, § 16; note 10 infra. 

5 Williston, Sales § 348 (ad ed. 1924). 


* Uniform Sales Act § 23; Williston, Sales § 312 (2d ed. 1924). Goods sold in London’s 
market overt cannot be reclaimed from a buyer for value without notice. Case of Market- 
Overt, 5 Coke 83b, 3 Fraser’s Notes 167 (1583-1608); Hill v. Smith, 4 Taunt. 520 (1812). The 
continental systems are even more indulgent in favor of purchasers; title may in many cases 
be passed by one in possession without other claim to ownership. Schuster, Principles of the 
German Civil Law, 390-99 (1907). 
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liable for conversion because the fraudulent party had obtained a title which, 
though voidable, was capable of being conveyed to a bona fide purchaser.’ 

The courts have been reluctant to extend a comparable degree of protection 
to innocent agents of fraudulent parties. Mr. Justice Blackburn contended in 
Hollins v. Fowler* that an agent or broker is liable to the owner for conversion if 
he is instrumental in transferring custody of a chattel with the knowledge that 
his principal purports to pass title to such chattel. The influence of his dictum, 
though not generally acknowledged, is apparent in the decisions of the American 
Courts.® 

The law of negotiable instruments furnishes the leading exception to this 
strict doctrine of absolute liability for conversion by the agent. The common- 
law protection for innocent purchasers of stock certificates and bonds endorsed 
in blank’® and the more comprehensive immunity for bona fide purchasers 


7 Whether the fraudulent dealer obtains a title by his fraud depends upon whether or not 
the owner intended to pass the title to him. Williston, Sales § 346, 346a (2d ed. 1924). In a face 
to face transaction, asin the instant case, the general rule is that the seller intends to pass the 
title primarily to the physical person before him and only incidentally to the name he uses 
and that the primary intent is determinative. Ibid., at § 635. But in a face to face transaction, 
if the sale is for cash and payment is by check, it has been held that the seller’s presumed 
intent is that the title not pass until the check is honored even though the possession is passed. 
Thus, if the check is dishonored, the seller may assert his title against an innocent purchaser 
without notice. Nat’] Bank of Commerce v. Chicago, B. & N. R.R. Co., 44 Minn. 224, 46 N.W. 
560 (1890); Johnson-Brinkman Commission v. Central Bank, 116 Mo. 558, 22 S.W. 813 
(1893); Crescent Chevrolet Co. v. Lewis, 230 Iowa 1074, 300 N.W. 260 (1941). The payment 
by check exception has been vigorously attacked as follows: “Where the goods are put into 
the buyer’s hands without more, it can hardly be doubted that the seller means to allow him 
to deal with them as his own; to resell them immediately if he feels inclined.” Williston, Sales 
§ 346a (2d ed. 1924). Later cases have followed Professor Williston’s argument: Kemper Grain 
Co. v. Harbour, 89 Kan. 824, 133 Pac. 565 (1913); Kent v. Wright, 175 P. 2d 802 (Okla., 
1946). 

*L.R. 7 H.L. 757 (1875). Justice Blackburn thought that as an innocent broker the de- 
fendant was a converter. Justice Brett opposed this view strongly. One other justice agreed 
with Brett. The seven other justices who presented arguments to the House of Lords based 
their contentions on the assumption that the defendant was not a broker, as the jury found, 
but rather a purchaser liable for conversion. The decision of the Lords treated the defendant 
as a purchaser, but in their dictum they agreed with Blackburn that even if they were brokers, 
they were liable for conversion. See Warren, Trover and Conversion, An Essay, 83-85 (1936). 
It is noteworthy that one point of controversy in the case was whether the liability for conver- 
sion is as strictly applicable to innocent brokers as innocent purchasers, while today the prob- 
lem is whether the law should be as lenient with brokers as it is with purchasers. 


9 Rice v. Yocum, 155 Pa. 538, 26 Atl. 698 (1893); Semple v. Morganstern, 97 Conn. 402, 
116 Atl. 906 (1922); Rest., Agency § 349 (1933); Rest., Torts § 233 (1934); Mechem, Agency 
§ 2583 (2d ed. 1914); Delaney v. Wallis, L.R. 14 Ireland 31 (Ex. Div., 1883), where an inno- 
cent salesmaster in market overt was held liable for selling stolen goods. See note 20 infra. The 
innocent agent buying for a bona fide purchaser, contrary to an agent selling for the fraudulent 
party, has the same protection as his principal in buying an encumbered title. Hollins v. 
Fowler, L.R. 7 H.L. 757, 764 (1875). Whether the agent’s principal is the fraudulent seller or 
the bona fide purchaser may be difficult to determine. There seems to be no particular reason 
why a stockbroker, for example, is any more the agent for the seller than for the buyer. 


*° Under the common law if an owner entrusted bonds payable to bearer, stock certificates, 
or money to another’s possession, the owner was estopped from denying the title of a pur- 
chaser for value without notice from the possessor because the owner had “clothed the rascal 
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under the negotiable instruments statutes" have been extended to innocent 
brokers and agents in the majority of jurisdictions where the situation has 
arisen.” The United States Supreme Court, in upholding a decision finding a 
broker a holder in due course under the Illinois Negotiable Instruments Law, 
maintained that “The Negotiable Instrument Law must be interpreted in view 
of the intended end—here, the free circulation of negotiable paper 

The state supreme courts endorsing a similar view have generally applied the 
arguments for protecting bona fide purchasers of negotiable instruments to 
innocent agents."4 

Furthermore, the New York Court of Appeals has refused to hold a broker 
liable for conversion because he was “a mere conduit between seller and pur- 
chaser.”*5 Thus, this court does not limit its protection of brokers to the basic 
policy enunciated in the negotiable instrument statutes. The “mere conduit” 
rationale should be equally applicable to brokers not only of negotiable instru- 
ments, but to brokers of chattels and non-negotiable instruments as well if they 
serve as mere conduits between seller and purchaser. 

The few decisions holding agents or brokers dealing with fraudulently ac- 
quired or stolen chattels blameless in an action for conversion are usually 
justified on the grounds that 1) the agent serves as a mere conduit between 
seller or purchaser," or 2) the agent serves as a public utility whose relationship 
to the principal has become impersonal in the interests of an unobstructed com- 
merce.'? The public utility rationale has usually appeared as obiter dicta in 


with the indicia of ownership.” McNeil v. Tenth Nat’! Bank, 46 N.Y. 325 (1867). A common 
law minority view also protected buyers of stolen negotiable instruments. Worchester County 
Bank v. Dorchester & Milton Bank, 1o Cush. (Mass.) 488 (1852); Shipley v. Carroll, 45 Ill. 
285 (1867). 


™ Negotiable Instruments Law § 16. 


"Graham v. White-Phillips Co., 296 U.S. 27 (1935); Spooner v. Holms, ro2 Mass. 503 
(1869); Pratt v. Higginson, 230 Mass. 256, 119 N.E. 661 (1918); Gruntal v. United States 
Fidelity & Guaranty Co., 254 N.Y. 468, 173 N.E. 682 (1930); First Nat’] Bank of Blairstown v. 
Goldberg, 340 Pa. 337,17 A. 2d 377 (1941); Rest., Agency § 349, comment g (1933); Rest., 
Torts § 233, subsection 4 (1934). Contra: Kimball v. Billings, 55 Me. 147 (1867), distinguished 
in a later case on the ground that the agent still had the proceeds or equal security when sued. 
Smith v. Harlow, 64 Me. 510, 516 (1874). 


13 Graham v. White-Phillips Co., 296 U.S. 27 (1935), noted in 45 Yale L. J. 539 (1936). 


™ Pratt v. Higginson, 230 Mass. 256, 119 N.E. 661 (1918); First Nat’] Bank of Blairs- 
town v. Goldberg, 340 Pa. 337, 17 A. 2d 377 (1941). 


*s Gruntal v. United States Fidelity and Guarantee Co., 254 N.Y. 468, 474-75, 173 N.E. 
682, 684 (1930). “A broker is a mere conduit between seller and purchaser. The harshness of 
such a rule [liability for innocent conversion} has been recognized by the courts in repudiating 
his liability. Public policy does not demand the extension of liability for innocent acts to such 
a case.” 


6 Greenway v. Fisher, 1 Car. & P. 190 (1824); Abernathy v. Wheeler, 92 Ky. 320, 17 S.W. 
858 (1891); Nanson v. Jacob, 93 Mo. 311, 6 S.W. 246 (1887); Cresswell v. Leftridge, 194 S.W. 
ad 48 (Mo. 1946). 


17 Greenway v. Fisher, 1 Car. & P. 190 (1824), holding a packer and shipper for the con- 
verting principal not liable because he was exercising a public employment and was a mere 
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cases of public carriers concerned only with the transfer of possession, not the 
title negotiations."* But several courts have extended immunity on the public 
utility grounds to public warehousemen and commission brokers who had trans- 
ferred title as well as possession."® 

The principal obstruction to extending immunity from liability for conver- 
sion to innocent agents as freely as to bona fide purchasers appears to take the 
form of that ancient maxim of agency law that “an agent stands in the shoes of 
his principal.’””° Although the fraudulent party may have the power of con- 
veying good title to purchasers, such fraudulent person is none the less a con- 
verter. And inasmuch as the agent “stands in the shoes of his principal” he too 
becomes a converter. 


It should be apparent that many modern agency relationships do not justify 
this conceptual reasoning. This oft-quoted maxim of agency was evolved during 
an era of commercial transactions which featured a close personal relationship 
between agents and principals. These personal agency relationships have in 
great part given way with the growth of impersonal public agencies. In these 
new situations the traditional rules of agency have become obsolete to some 
extent.?" The few exceptions extending immunity from conversion liability to 


innocent agents are generally predicated on this changing position of the agent 
in the modern commercial society. 


The argument for excepting the broker from liability in the present case is 


trade conduit. Justice Brett in his opinion in Hollins v. Fowler argued that in spite of the public 
employment reference, the true ground for the decision in Greenway v. Fisher was that the 
agent had only possession of the goods, and “. . . . his asportation was made without considera- 
tion of the question of whose property the goods were.” 7 Q. B. 616, 629 (1872). Rooch v. 
Turk, 9 Hersk. (Tenn.) 708 (1871); Blackwell v. Laird, 236 Mo. 1217, 163 S.W. 2d 91 (1942); 
Leuthold v. Fairchild, 35 Minn. 99, 28 N.W. 218 (1886), later distinguished as applying to the 
special case of banks handling only the representative documents and not the goods themselves 
in Johnson v. Martin, 87 Minn. 370, 92 N.W. 221 (1902). 


*8 Switzler v. Northern Pac. Ry., 45 Wash. 221, 88 Pac. 137 (1907);.Shellnut v. Central 
of Ga. Ry., 131 Ga. 404, 62 S.E. 294 (1908); Hall v. Cumberland Pipe Line Co., 193 Ky. 728, 
237 S.W. 405 (1922). The agent must both negotiate the transaction which purports to trans- 
fer a property interest and transfer the possession of the chattel in consummation thereof 
to make him liable for a conversion. Rest., Torts § 233, subsections 2, 3 (1934); Rest., Agency 
§ 349, comment d (1933); Moore, Carriers 283-84 (2d ed. 1914). 


9 Rooch v. Turk, 9 Hersk. (Tenn.) 708 (1871); Abernathy v. Wheeler, 92 Ky. 320, 17 S.W. 
858 (1891); Blackwell v. Laird, 236 Mo. 1217, 163 S.W. ad o1 (1942). 


*° In refusing a petition for rehearing the court directed that the following be deleted from 
the opinion as originally handed down: “If the principal is bound by constructive notice . . . . 
the factor is also bound thereby... . . The test of the liability of a factor . .. . is the liability 
of his principal.” Birmingham v. Rice Bros., 26 N.W. 2d 39 (Iowa, 1947). The “like principal 
like agent” rationale did not appear in the earliest agency conversion cases. Stephens v. Elwall 
4 M. & S. 259, 105 Eng. Reprint 1830 (1815). The use of this concept in later decisions sug- 
gests that its purpose was to prevent the extension of purchaser protection to agents. Hoffman 
v. Carow, 22 Wend. 285 (N.Y. 1839); Delaney v. Wallis, L.R. 14 Ireland 31 (Ex. Div. 1883) 
where a salesmaster in market overt was held liable for innocently selling stolen property. 


** Steffen, Cases on Agency, 1 (1933). 
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twofold. First, this commission broker is of the class of agents in the com- 
mercial society that has, in attaining a public utility status, outgrown the tradi- 
tional agency rules of liability. Secondly, the agent in this situation is in a posi- 
tion analogous to that of a bona fide purchaser in that commercial channels 
could become ensnarled if the confirmation of transactions were to await a 
complete investigation of the owner’s title. Therefore, the agent should be 
similarly protected. Underlying both of these arguments is the basic practical 
consideration as to who shall bear the ultimate risk or loss, considering the rela- 
tive commercial positions involved. 

The division of opinion in the Iowa Supreme Court apparently stems from 
the different views taken by the majority and minority in appraising the 
broker’s commercial status. The majority did not recognize a sufficient dis- 
tinction in this agent’s position to justify the court’s exempting him from the 
agent’s traditional liability.* The minority, on the other hand, although agree- 
ing with the majority that on traditional agency principles the defendant was 
liable, maintained that in this case the agent had acquired the status of a public 
utility and therefore should be accorded a different treatment from that ap- 
plied to ordinary agents. The dissenting opinion finds reinforcement for its con- 
tention in the Packers and Stockyards Act of 1921,” which requires market 
agencies to furnish their services without discrimination. The dissenting judges 
infer from this Act that Congress recognized the change of “the status of these 
agencies from that of ordinary factors to that of public utilities.” They further 
contend that burdening the agent with liability for conversion in this case is 
not only unreasonable considering the agent’s commercial status, but would 
unnecessarily obstruct the agent in the performance of his statutory duty.*4 

Although the immunity for innocent public agents as well as for bona fide 
purchasers is usually placed on the grounds that the flow of commerce will be 
freed, it is unlikely that strict liability for conversion has a material effect upon 
the flow of commerce.”5 The great majority of large public agents undoubtedly 
assume the risk rather than retard any possible consunimation of the transac- 
tions. The less sophisticated considerations of the comparative equities involved 
offer a more realistic basis for the exceptions. The owner (though presumed to 
be as free from negligence as the innocent buyer) in most cases appears more to 
“blame,” for he has initiated the chain of events leading to the loss by his posi- 


* Birmingham v. Rice Bros., 26 N.W. 2d 39 (Iowa, 1947), following the weight of authority 
as to stockyards agents. See also First Nat’] Bank of Pipestone v. Simon, 67 S.D. 514, 275 
N.W. 347 (1937); Mason City Production Credit Co. v. Sig Ellingson & Co., 205 Minn. 537, 
286 N.W. 713 (1939), cert. den., 308 U.S. 599 (1939). Contra: Blackwell v. Laird, 236 Mo. 
1217, 163 S.W. 2d gt (1942). 

3 Note 1 supra. 

* Birmingham v. Rice Bros., 26 N.W. 2d 39, 46 (Iowa, 1947). 


2s Commenting on Hollins v. Fowler, Professor Warren says, “We doubt if any cotton 
brokers were deterred by the decision from going on with their business.” Warren, Trover 
and Conversion, an Essay, 95 (1936). 
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tive action in placing the fraudulent party in a position to perpetrate the deed. 
Furthermore, the owner seems to be in a more advantageous position to protect 
the goods.” These considerations apply as logically in cases involving imper- 
sonal agents as in those involving bona fide purchasers. In addition it would 
seem that the agent’s compensation would not make title investigation eco- 
nomically practical. 

The commercial wisdom of expanding the protection for agents has not gone 
unchallenged. It has been pointed out that if brokers are held liable to the 
owner for selling encumbered securities and goods, they will examine the title 
carefully and thereby afford a good deal of protection to owners of negotiable 
instruments. It is contended that the resulting delay in transactions due to such 
a requirement is minimal on the whole since almost all honest sellers have such 
familiar relations with brokers that it would be unnecessary to check their 
titles.27 A realistic survey of agents, commission brokers, and factors in the 
commercial society of today would seem to indicate otherwise. Non-discrimina- 
tory statutes, such as the Packers and Stockyard Act, have further decreased 
personal relations between agents and principals. Furthermore, making the 
broker liable in order to increase his vigilance may serve to lessen the owner’s 
incentive to be vigilant in many situations where placing the duty on the owner 
would be more fruitful in preventing the loss. 

From the standpoint of sound commercial policy a more convincing argu- 
ment for placing the burden of the risk of these losses on the agencies is that 
they are in a relatively better position than the owners to insure against the loss 
and account for the insurance as a cost item in determining fees and commis- 
sions. The brokers can thus assume a cost determining and allocation of risk 
function that, in most cases, cannot be undertaken by sellers with a high degree 
of certainty because of the smaller number of transactions usually involved.” 


Zoning—Municipal Rezoning Amendment Invalidated—“Best Use” Test 
Adopted by State Supreme Court—{IIlinois]_—In 1941 the plaintiff, seeking an 
industrial site, purchased part of a fifty-three acre vacant tract of land, original- 
ly zoned in 1923 for manufacturing use. This purchase is shown as A on the ac- 
companying diagram. In 1923 the tract was occupied by two brick-manufactur- 
ing companies. This use was later abandoned. Facing the tract on bordering 

* Cowen v. Pressprich, 117 N.Y. Misc. 663 (1922) illustrates such a situation. Judge 


Lehman’s dissent was adopted by the Appellate Division in reversing the decision holding the 
defendant liable for conversion. 194 N.Y. Supp. 926 (1922). 


#7 Warren, Trover and Conversion, an Essay, 95 (1936); Warren, Margin Customers, 129 
(1941). Professor Warren also argues that it is not sensible to hold the negotiable instrument 
broker not liable for conversion while the chattel agent is held liable for conversion. The chattel 
owner as a result is given a remedy against both buyer and agent while the negotiable instru- 
ment owner is left with a claim against no one but the thief. Ibid. at 132, 133. 


*® See Douglas, Vicarious Liability and Administration of Risk, 38 Yale L. J. 584, 720 
(1929). 
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streets were commercial-use districts. A number of the dwellings in these dis- 
tricts had been allowed to deteriorate and three factories occupied portions of 
the commercial strips to the west. Two of the plants had been built within one 
year prior to the plaintiff’s purchase. The surrounding area to the north, west, 
and east was residential ; the land to the south was occupied and zoned for indus- 
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trial use. In 1942, after the plaintiff purchased tract A, but before he began con- 
struction, the City Council of Chicago passed a comprehensive zoning amend- 
ment which included a provision rezoning a 125-foot strip on the western side 
of the tract as property limited to apartment use.’ The area is indicated on the 
accompanying diagram. In 1943 the City Council passed a spot-zoning amend- 
ment which applied to the remainder of the fifty-three acres rezoning the entire 
area for apartment use.’ The plaintiff brought suit to set aside the new zoning 

«Comprehensive Amendment to the Chicago Zoning Ordinance, Chicago Rev. Code 
(1946) § 194A. , 

2 Chicago Rev. Code (1946) § 194A-1. 
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restrictions as constituting a taking of property without due process of law. The 
lower court upheld the plaintiff’s contention. On appeal to the Supreme Court 
of Illinois, held, that since the trend of the immediate neighborhood surrounding 
the fifty-three acre tract had been industrial for the previous twenty years, the 
rezoning ordinance was void with respect to such tract. Judgment affirmed, 
2700 Irving Park Bldg. Corp. v. Chicago.’ 

Studies made by the Chicago Regional Planning Association in 1938, fifteen 
years after Chicago’s original zoning ordinance, indicated that the amount of 
commercial and industrial area provided would meet the needs of a city with 
ten million residents.‘ Chicago was not alone in planning and hoping for an in- 
dustrial boom.’ Generally in the early days of zoning, authorities elsewhere were 
unnecessarily liberal in setting aside land for industrial development while great- 
ly underzoning for residential use. Overzoning tends to have two immediate 
effects. First, since the need for industrial area is far below the available supply 
the surplus is left for whatever other use its owners can make of it. Being with- 
out zoning restrictions that can apply, the surplus industrial property is left 
literally in the same status as before zoning, to develop under no plan at all.’ 
Second, since the areas available for industrial and commercial use are large and 
widely scattered, an unnecessarily large number of residentially zoned sections 
become less desirable because they border industrial areas. These effects are 
readily observable in Chicago where they have been an important factor in the 


3 395 Ill. 138, 69 N.E. 2d 827 (1946). 


4 This estimate was made on a basis of fifty feet of industrial frontage per hundred popula- 
tion—a figure arrived at by comparison with the needs of other cities. The Amendment of 
Zoning Ordinances, 4 Legal Notes on Local Government 10 (1938). In 1923, 28.64 square miles 
were zoned for commercial and industrial uses but in 1936 only 12.54 square miles were used 
commercially. Amortization of Property Uses Not Conforming to Zoning Regulations, 9 Univ. 
Chi. L. Rev. 477, 490 (1942). 


5 The surplus of industrially zoned land is readily understandable when it is realized that 
the market value of such property was from two to three times that of residential land in 1923. 
Therefore special] interests exerted considerable pressure to increase the value of their land. 
In the instant case the plaintiff’s tract was valued in 1942 at $30,000 as industrial and ap- 
proximately $12,000 as residential property. See Twentieth Century Fund, American Hous- 
ing 124 (1944). The spirit of the period is indicated in the statement that “it was recognized 
that the city depends upon its commerce and industry, that retail business service and resi- 
dential developments are the important by-products. Where properties now used for residence 
are best suited to manufacturing purposes and where the improvements have badly depreci- 
ated, they have in many cases been zoned for manufacturing, that use being regarded as the 
highest and best use of the land. Other properties in the outlying areas now undeveloped have 
been zoned for manufacturing, so that the expansion of the city’s industries will not be jeopard- 
ized. Indeed, such procedure will encourage the establishment of new industries.”’ Tenta- 
tive Report of Chicago Zoning Commission 5 (Jan. 5, 1923). 


6 Bassett, Zoning 56 (1940). 
7 Since a piece of property may be employed for any more restricted use than its zoning 


classification, development will be haphazard when actual use is of a more restricted char- 
acter than that permitted by the classification. 
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spread of slum and blight areas.’ Persons seeking residential land refuse to in- 
vest in and improve the unprotected areas and move to outlying regions instead. 
One of the major problems facing large metropolitan cities today is to prevent 
migration to the suburbs. Zoning, properly used, is one of the instruments neces- 
sary to encourage and protect residential development within a city. Proper use 
today requires rezoning to establish a reasonable proportion between residential 
and industrial use areas, to protect slum clearance and redevelopment efforts and 
to adjust the land-use pattern to some “master plan” such as commissions in 
nearly all major cities have adopted as a guide to city development.’ 

The Chicago Corporation Counsel chose to test the city’s first major attempt 
at rezoning”® in a situation containing political implications disadvantageous 
to the city’s cause. In the past the Chicago City Council has zoned in a manner 
open to criticism." Evidence introduced by the plaintiff in the Irving Park Bidg. 
case tended to show that the tract involved was rezoned more as a result of 
political pressure than as a consequence of the city’s rezoning plan.” Witnesses 
for the plaintiff and the defendant testified that the purpose behind both rezon- 
ing ordinances was to preserve the tract for future use as a city park, not to 
make it available for apartment use. The city was attempting to use zoning to 
accomplish the function of condemnation proceedings. The plaintiff had good 
cause to complain at such tactics, since by rezoning the city prevented him from 
using the property as he desired, yet by waiting to institute condemnation pro- 
ceedings at its own leisure it prevented him from disposing of the property to 

§ Some other influences found in nearly all the central cities of metropolitan areas which 
contribute to the same trend are the grid system of platting which permits every street to 
become a traffic thoroughfare; rigid building codes which force builders from otherwise de- 


sirable sites to areas beyond code jurisdiction; and high taxes which result from and, in a chain 
reaction, further the trend. Twentieth Century Fund, American Housing 16-23 (1944). 


9 Bassett, The Master Plan (1938). 


The 1942 ordinance was so comprehensive that the plaintiff attacked it as being not an 
amendment under the enabling act but rather an entirely new zoning ordinance. Since the pro- 
cedure necessary to enact a new zoning ordinance was not followed, the plaintiff claimed that 
the enactment was void in its entirety. The Illinois Supreme Court ruled against the plaintiff 
on this point. 2700 Irving Park Bldg. Corp. v. Chicago, 395 Ill. 138, 152, 69 N.E. ad 827, 834 
(1946). 

*t Freund, Some Inadequately Discussed Problems in the Law of City Planning and Zoning, 
24 Ill. L. Rev. 135, 146 (1929); Zoning Ordinances—Amendment, 25 Ill. L. Rev. 817, 821 
(1931); Metropolitan Housing Council, Zoning and Zoning Administration in Chicago 8 (1938). 
A strongly critical discussion of Chicago zoning by political fix appeared in 12 American 
Society of Planning Officials Newsletter 65, 67 (1946), commenting on a newspaper report 
concerning eight recent zoning cases. Five charges were quashed, two were continued, one 
fine of $1 was levied. Chicago Sun, p. 21, col. 7 (July 19, 1946). 


The court said that “shortly after the plaintiff purchased the property in question, news 
of the transaction and the proposed plan to erect a factory on the property was circulated 
among residents of the 40th ward. A group of these residents started some agitation to have the 
tract rezoned in order to prevent the plaintiff from carrying out its plans. The 1942 amendment 
was conceived as a stop-gap to prevent development of the property until the entire 53-acre 
tract could be converted into a park or playground.” 2700 Irving Park Bldg. Corp. v. Chi- 
cago, 395 Ill. 138, 146, 69 N.E. ad 827, 831 (1946). 
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the only purchaser willing to take it as rezoned. The city could be thus squarely, 
accused of using rezoning in the instant case for strictly political dog-in-the- 
manger purposes.*3 

Faced with the charge that desire for a park was the real motive behind the 
rezoning, the city failed to offer a justification based upon the over-all picture of 
its future zoning plans. The plaintiff introduced two expert witnesses, both well 
known Chicago real-estate appraisers, who testified that the tract was “unfit for 
apartment use’’ because of the character of the adjacent commercial and indus- 
trial property and the “condition of the soil,” that the uses in the bordering 
commercial strips made the “trend” industrial in the neighborhood, that “the 
highest and best private use” of this land was “industrial,” and that the plain- 
tiff would lose approximately $20,000 in land valuation if the ordinances were 
sustained. The city introduced two expert witnesses, a local real-estate appraiser 
and the executive director of the Chicago Plan Commission, who gave opinion 
evidence that the “highest and best use” of the tract was “residential.” One of 
the city’s witnesses testified that a program based on studies of the Chicago Plan 
Commission had been conceived for the improvement of the entire ward, includ- 
ing the fifty-three acre tract.'4 But the corporation counsel failed to emphasize 
this point. He did not indicate the problem faced by the city in its attempt to 
plan orderly metropolitan development through the use of rezoning. Instead he 
permitted the issue to remain on the narrow point of “the highest and best use” 
for the particular tract of land as shown by the “trend” of the immediately sur- 
rounding blocks rather than the predominantly residential character of the en- 
tire ward. It would seem a fair criticism to state that the city selected an inap- 
propriate case to test its first comprehensive rezoning ordinance in view of the 
undercurrent of questionable political activity accompanied by enactment of a 
spot-zoning ordinance of dubious virtue. Having done so, it also failed to press 
arguments that were in its favor. 

The Illinois Supreme Court did not speak in terms narrowly restricted to the 
questionable character of the two zoning amendments as they applied to the 
fifty-three acre tract. Rather the court proceeded to decide whether these 
amendments were good zoning, establishing its own test of desirability. The 
court adopted a narrow test which considers the trend of the immediately sur- 
rounding blocks, ruling out consideration of the tract in relation to the entire 
community.'’ Having determined the proper criterion upon which to base a 
zoning ordinance, the court made its own value judgment that the “highest and 


3 The Chicago Park District has now acquired title to eighteen acres of the fifty-three acre 
tract, and condemnation proceedings are pending on the balance. Chicago Park District v. 
Trust Co. of Chicago, Doc. No. 46 C 6477, Circuit Court of Cook County, Illinois. 


"4 Abstract of Record 457-59, 2700 Irving Park Bldg. Corp. v. Chicago, 395 Ill. 138, 69 
N.E. 2d 827 (1946). 


#5 As shown on the diagram, the court considered the immediately adjacent commercial 
strips to the north and west and the industrial areas to the south. The court did not find 
that the completely residential nature of the areas to the north, east, and west was important. 
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best use” of the property in question was industrial and therefore the rezoning 
ordinances were void as regards the plaintiff’s tract. 

The Illinois Supreme Court has not been consistent in its approach to zon- 
ing.** The court has asserted that it is not a zoning commission and that “‘it is 
primarily the province of the municipal body to which the zoning function is 
committed to draw the line of demarcation as to the use and purpose to which 
property shall be assigned or placed, and it is neither the province nor the duty 
of courts to interfere with the discretion with which such bodies are invested, 
in the absence of a clear showing of abuse of that discretion.””*’ The holding of 
the instant case indicates a considerable shift from this policy. The decision in 
the Irving Park Bldg. case was a usurpation of the legislative function since the 
court not only rejected the zoning ordinances before it for consideration, but 
also in effect enacted its own ordinance as a replacement. Such action is par- 
ticularly unfortunate since the court can deal with only a fragment of a zoning 
plan in any single case. Judge-made zoning can never result in comprehensive 
and intelligent city planning. 

Other courts in recent cases have taken a more realistic view of the problem 
facing city planners. In Cassel Realty Co. v. Omaha," the Nebraska Supreme 
Court considered a case where a tract, which had first been commercially zoned, 
was rezoned as residential property after the previously existing commercial use 
had been abandoned. This action decreased the market value of the property. 
The contention was made that since commercial establishments continued 
across the street from the land, the rezoning was arbitrary and unreasonable. 
If the Nebraska court had restricted its examination of the case to the “im- 
mediately surrounding” blocks it could easily have held the ordinance to be 
confiscatory. But the court refused to base its decision on such narrow grounds. 
Rather, it pointed out that the area “in every direction for many blocks from 
the location involved . . . . was zoned, used and being developed for residence 
purposes.””’? Therefore the rezoning ordinance was recognized as a valid exercise 
of Omaha’s municipal police power. 

6 In one line of cases the court has asserted that if the validity of the legislative classification 
in zoning cases is fairly debatable, the legislative judgment must be allowed to control and 
the court will not interfere. Mercer Lumber Co. v. Glencoe, 390 Ill. 138, 60 N.E. 2d 913 (1945); 
Zadworny v. Chicago, 380 Ill. 470, 44 N.E. 2d 426 (1942); Neef v. Springfield, 380 Ill. 275, 
43 N.E. 2d 947 (1942); Evanston Best Co. v. Goodman, 369 III. 207, 16 N.E. ad 131 (1938); 
Minkus v. Pond, 326 Ill. 467, 158 N.E. 121 (1927); Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 
(1925). This doctrine is in accordance with the view of the United States Supreme Court. 
Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). In an opposing line of cases the Illinois Su- 
preme Court has given little weight to legislative judgment and instead has taken a decidedly 
critical view of zoning, establishing in each case its own standard rather than that of the city 
council. La Grange v. Leitch, 377 Ill. 99, 35 N.E. 2d 346 (1941); Harmon v. Peoria, 373 Ill. 
594, 27 N.E. 2d 525 (1940); Taylor v. Glencoe, 372 Ill. 507, 25 N.E. 2d 62 (1940); Reschke v. 


Winnetka, 363 Ill. 478, 2 N.E. 2d 718 (1936); Tews v. Woolhiser, 352 Ill. 212, 185 N.E. 827 
(1933); Forbes v. Hubbard, 348 Ill. 166, 180 N.E. 767 (1932). 


7 Minkus v. Pond, 326 Ill. 467, 480, 158 N.E. 121, 126 (1927). 
18 144 Neb. 753, 14 N.W. 2d 600 (1944). 19 Ibid., at 762 and 60s. 
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In a recent New York case before the Appellate Division, Ulmer Park Realty 

Co. v. City of New York,?° the plaintiff contended that the zoning classification 
and use of neighboring properties made impractical the use of its land as zoned 
for residential purposes. Had the court looked for the “highest and best use”’ of 
the particular piece of property, a holding for the plaintiff might logically have 
followed. But the opinion flatly refused to consider the “‘best” use for the land, 
stating in a memorandum opinion that “‘proof that the property could be more 
profitably or more beneficially used for industria] purposes than for residential 
purposes is not sufficient to warrant a declaration that a zoning resolution is 
confiscatory and unconstitutional. Where the suitability of plaintiff’s property 
for residential use presents a debatable question the court may not substitute 
its judgment for that of the local legislative body.” 

A similar view was taken by the California Supreme Court in Wilkins v. San 
Bernardino.” There the plaintiff owned a block of land, one frontage being zoned 
for two-family dwellings and commercial use, the other frontage on the next 
street being zoned for one-family houses. The plaintiff attempted to use the 
entire block for two-family buildings. The court, recognizing the threat to ef- 
ficient city planning raised by restricting relevant zoning considerations to the 
physical characteristics of the immediately surrounding property, stated that 
“the drawing of boundary lines of zones within a municipality must of necessity 
be more or less arbitrary.” The court further asserted that “fixing boundaries 
of a zone is a legislative act committed to the sound discretion of the legislative 
body ... . [and] the fact that nearby business property has the same character- 
istics as the parcel involved in the proceeding does not justify the court in sub- 
stituting its judgment for the legislative judgment. The mere fact that business 
property is located across the street or even adjoining the residential property 
involved does not determine that the ordinance is invalid.’’*4 

If the Illinois Supreme Court limits its holding in the Zrving Park Bidg. case 
to the peculiar facts relating to political activity, the court can still consistently 
follow its decisions which recognize the importance of zoning to city welfare. 
But if the case becomes general zoning law in Illinois, the efforts of city councils 
to readjust their zoning maps will be effectively defeated. Illinois city planners 
will be left without an essential working tool. Since slum clearance and urban 
redevelopment plans must presuppose adequate zoning protection,”> such im- 


2 270 App. Div. 1044, 63 N.Y.S. ad 143 (1946). 


** Tbid., at 1044 and 144. This decision is in accord with recent New York Court of Appeals 
decisions. Franklin v. Floral Park, 294 N.Y. 862, 62 N.E. 2d 488 (1945); Kraft v. Hastings, 
285 N.Y. 639, 33 N.E. 2d 558 (1941). 


% 162 P. 2d 711 (Cal., 1945). 
33 Ibid., at 714. 
4 Tbid., at 717. 


#5 Chicago Plan Commission, Housing Goals of Chicago 136 (1946); Urban Redevelop- 
ment, 54 Yale L.J. 116 (1944). 
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provement efforts will be seriously handicapped. Continued growth of blight 
districts will be aided by requiring the city to justify a zoning ordinance on the 
basis of an immediately surrounding area. By requiring the plaintiff to bear the 
burden of proof in showing that any questioned rezoning ordinance has no rela- 
tion to the development of an entire community, the court could help, instead 
of hinder, conservation of city property value. In the present housing shortage 
the cities are already experiencing difficulty in securing sufficient suitable land 
for residential construction. The decision of the Illinois Supreme Court may 
very well constitute another exasperating obstacle.” When the merits of a 
rezoning amendment are debatable, the doubt should be resolved in favor of 
the legality of the city council’s action both as a matter of sound social policy 
and fundamental constitutional law. 


* “The City Council should immediately undertake a thorough revision of the zoning ordi- 
nance in order to eliminate unnecessary and unwise restrictions with regard to the location 
of residential and apartment dwellings. It is particularly essential that many areas now un- 
reasonably restricted to commercial and industrial purposes be opened up to housing develop- 
ments.” Mayor’s Emergency Housing Committee Report (Chicago) 7 (Mar. 11, 1947). 
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Spendthrift Trusts. By Erwin N. Griswold. New York: Matthew Bender & Co., 1947. 
Second Edition. Pp. xxxvi, 767. $12.50. 


The first edition of this work appeared in 1936. It carried forward and amplified the 
treatment of the topic which had been presented in Gray’s classic Restraints on 
Alienation; but was in no sense a mere revision of Gray. Since 1936 the subject of 
spendthrift trusts has been developing with rapidity. The great majority of all im- 
portant trusts contain spendthrift provision. Several states have adopted statutes 
which validate but limit these trusts. The new edition incorporates more than a thou- 
sand cases which have affected the subject since 1936 and brings the legislative and 
periodical material up to date. About fifty new sections have been added in order to 
cover recent developments, a considerable number of these being concerned with con- 
struction questions. Notwithstanding the addition of this extensive material, the new 
work contains only 154 more pages than the 1936 edition. Dean Griswold is a master 
of condensed statement. He wastes no words in elaboration or repetition. 

The outline of the subject in chapters and sections is substantially the same as in 
the first edition. The important related subject of restraints on the alienation of legal 
interests and of interests under insurance policies are again discussed fully, as are dis- 
cretionary, support, protective, and blended trusts, and the termination of spend- 
thrift trusts. 

When Dean Griswold’s first edition was published most American courts and legis- 
latures had taken the position that spendthrift trusts were valid, although many states 
had placed limitations on their effectiveness. The arguments of social and economic 
policy against these trusts had failed in the United States, except in a very small 
group of states. The trend in recent years has been toward judicial and legislative 
limitation on restraint clauses and in this movement the arguments which failed to out- 
law spendthrift trusts have had their effect. Dean Griswold is in favor of modifying the 
early doctrine of the Massachusetts and Pennsylvania decisions which were based on 
the nineteenth-century individualistic doctrine that a property owner could dispose 
of his property as he liked. He urges that the beneficiary be protected in general as to a 
relatively small income only and that creditors with specially strong equities should 
not be affected by spendthrift clauses. These views he has embodied in a model statute 
which has been adopted in Louisiana and Texas. His second edition suggests a continu- 
ation of statutory limitation, but also argues? that, in states where there is no statute 
and none can be obtained, the courts limit spendthrift trusts in accordance with their 
ideas of public policy. With Dean Griswold’s view that the law as to the validity and 
limitations on spendthrift trusts should be codified the writer finds himself in agree- 
ment, but the argument that courts should, after decisions have appeared validating 
such trusts, proceed to attach such exceptions from time to time as appeal to the views 
of the judges with regard to public policy, seems vo the reviewer unsound. Uncertainty 


: First edition 1885, second edition 1895. 2 Sec. 556.1. 
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and conflict would result from such a course. It is better to get a declaration from the 
legislatures as to the entire subject than to allow the courts to treat it piecemeal. 
Dean Griswold’s historical analysis of the subject by states is desirable, due to the 
great variety of local rules and because of numerous changes by statute in many states. 
The book is well equipped with tables of cases and statutes, a good index, and a small 
form section. Its mechanics and substance reflect the good judgment, thoroughness, 
and wide knowledge of the law which are well-known characteristics of the author. 
The only relevant problem not answered by this excellent work is how the dean of 
a great and enormous law school ever found time to complete such a scholarly treatise. 


GEorGE G. BocERT* 


Guide to National Labor Relations Act. By B. Fain Tucker. Chicago: Commerce 

Clearing House, Inc., 1947. Pp. 320. $3.00. 

In a simple and terse way this volume digests the law of collective bargaining as it 
has developed under the guidance of the National Labor Relations Board since its in- 
ception. This dispassionate and objective summary of the Board and the decisions of 
the courts under the National Labor Relations Act came at a time when there was a 
vigorous campaign in Congress to overhaul the labor laws of the country. Although 
there is no attempt to evaluate critically the work of the Board or subject its decisions 
or the decisions of the courts to analysis, the content of the book reflects the outstand- 
ing and constructive contribution made by the Board to sound labor-management re- 
lations in this country. 

Apart from its success in condensation, the book is an achievement in organization. 
It is divided into two parts. The first part is concerned with representation proceed- 
ings, ““R” cases; the second part with complaint proceedings, “C” cases. The relevant 
provisions of the statute are reviewed and reference is made to the important decisions 
of the Board and of the courts. While the book is designed primarily for the practi- 
tioner who is uninitiated in the terminology, the procedure, and the vast literature 
developed under the act, it is written in language of the layman and should be most use- 
ful to the non-lawyer representatives of both management and labor. 

My only criticism is that the first part of the book, devoted to representation pro- 
ceedings, organizes the material around the numerous and now standardized defenses 
that may be asserted against a representation petition. This plan facilitates the use 
of the book by employers and rival unions and serves admirably as a sort of formidable 
check list of defenses from which the opposing party may assemble his arguments. The 
limitations of each defense are carefully stated and defined. While in the course of the 
discussion of these defenses there is a full statement of the general principles of labor 
relations developed by the Board and courts, the division of the discussion according 
to the defenses brings about a piecemeal presentation of these principles. The result is 
to make the book less valuable to those who seek the positive aid of the Board by a 
representation petition. Despite this weakness, the book succeeds in its objective, that 
of being a guide to the National Labor Relations Act. 

Atex Etsont 


* James Parker Hall Professor of Law, University of Chicago. 
+t Member of the Illinois Bar. 
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Corporations. By Henry Winthrop Ballantine. Chicago: Callaghan and Co., 1946. Pp. 

XX, 992. $8.00. 

The most obvious quality of this new edition of Ballantine on corporations is its 
usefulness. If this seems faint praise, it is not so intended. As the written pages of law, 
primary and secondary, legislative, judicial and administrative, daily become more 
voluminous, the sheer mechanics of practicing law become progressively more compli- 
cated. It is now impossible for any but the largest offices to own even a reasonably 
adequate library. It is constantly becoming a more formidable task to engage in rou- 
tine legal research, not so often because of a poverty of materials as because of a sur- 
feit. An inexpensive and convenient volume which may confidently be used as a vade 
mecum for most of the field of corporate law is an asset for any law library. 

The field of corporate law is a large one. It includes many separate and distinct 
topics and subtopics; its sources are largely statutory, with the result that numerous 
and subtly differing provisions may be found on almost every point; and it has changed 
rapidly in scope and content over a relatively short and recent period as the various 
legislatures have responded first to the need for more adaptable legal forms for the 
conduct of modern business, then to the need for some types of restraint in the interest 
of security-holders and the general public, and then again, as in the case of recent 
statutory provisions relating to indemnity of directors, to new demands for freedom 
and flexibility of action. In order to encompass this whole field, text writers and pub- 
lishers have tended to rely upon greater and greater accumulations of pages and 
volumes, complete with multitudinous footnotes and handy pocket supplements. 
Compilations or “cyclopedias” of this kind, in this and other fields, may of course be 
extremely valuable or even indispensable for the practicing lawyer, but unless the 
material is selected and edited by a genuinely expert hand, they may complicate 
rather than simplify the job of research. 

In contrast, the present work is of relatively small size: its 992 pages including 
table and index make it a pygmy among modern law-treatise giants. Yet it is about 
as broad in scope as other treatises on the subject," and there is no substantial sacrifice 
of intensity or detail of treatment. The achievement of comprehensiveness without 
undue bulk results, rather, from careful organization, liberal use of cross references, 
economy of statement, and above all, economy of citation. The latter is perhaps the 
most distinctive feature of this book and merits particular mention. In a lyrical foot- 
note one might find references to one or two leading cases or statutory provisions, 
the pertinent portions of other general or special texts, a report by the Securities and 
Exchange Commission, and several law review articles and notes. Absent is the tre- 
mendous array of federal and state-by-state decisions and dicta frequently found in 
typical law-treatise footnotes. In place of most of the case citations is a sort of bibli- 
ography of the secondary materials of all types, particularly law review materials, 
with ample indication of where more detailed citations of statutory and judicial 
authorities may be found. 

Such an index of law review materials should prove especially valuable. The subject 
of corporations being a relatively modern one and a dynamic one, much of the best 
thought on the subject, and certainly the best record of differences and currents of 

*One major omission is the entire subject of foreign corporations. A-further and very 


welcome space-saving measure adopted in this edition is a substantial reduction in the treat- 
ment of ultra vires as compared with the 1927 edition. 
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thought, appear in these publications. At the same time, since many of the notes and 
articles in legal periodicals contain full citations of the primary judicial authorities, a 
good bibliography of the law review materials becomes in turn an index to the cases. 
Professor Ballantine has evidently been a close student of the law periodicals and has 
done a valuable service in collating the pertinent material in relation to the conven- 
tional topics of corporation law. If the average small law office has a book of this kind 
on its shelves, and somewhere down the street has access to a reasonably complete 
library of reports and texts and legal periodicals, it probably has the best practical 
answer to the library and research problem mentioned above. 

The present volume is, of course, a new edition of a work first published in 1927. 
Many aspects of corporation law have developed greatly in the intervening two 
decades, and Professor Ballantine has aimed “completely to rewrite and enlarge the 
1927 volume into what should be in reality a new treatise” (p. iii). In particular, as the 
corporate form has come into ever wider use for the conduct of large business enter- 
’ prise, on a scale frequently involving separation between ownership and management, 
the whole subject of the relation of the corporation to its security-holders has expanded 
in scope and importance. Likewise, the interrelationship between law and accounting 
in the corporate field has become increasingly significant, and it has become correspond- 
ingly important for the corporation lawyer to have more than passing familiarity with 
corporate accounting. These and other similar developments are reflected in new or 
greatly expanded chapters of the present edition. Unfortunately, while the summary 
of accounting principles is well done considering the limits of the twenty-odd pages 
allotted to it (Chap. xv ), it is doubtful that any reasonably adequate introduction to 
the subject can be provided within those limits. 

The book as a whole is, of course, not without its faults and limitations. The most 
serious of these (to some extent a self-imposed limitation, consistent with the scope 
and evident purpose of the work, but a limitation nevertheless when comparison is 
made with other, truly “great,” treatises) is the author’s too frequent practice of 
merely summarizing what the authorities have said on a point, without permitting his 
own point of view to appear and without contributing his own solutions or guidance 
toward solutions of various unresolved and difficult questions. It may also be men- 
tioned that some of the writing seems a little obscure and there is an occasional failure 
to “follow through” with an adequate discussion of a point, after only brief mention 
or cryptic ‘discussion. But these are rare and relatively minor defects in a generally 
excellent handbook. 

Mitton H. ConEen* 


The Process of International Arbitration. By Kenneth S. Carlston. New York: 
Columbia University Press, 1946. Pp. vi, 318. $4.50. 


This book is an important contribution to the law of international arbitration. A 
comparison with the classic treatises on the subject of the period before the first 
World War shows clearly the great change in the approach to international arbitra- 
tion which world events have brought about in the minds of the more thoughtful ob- 
servers. The great classical writers on the subject, such as Kamarowsky, Lammasch, 
and Merignhac, and even in the later period, Politis, Hammarskjold, and Hudson, 


* Member of the Illinois Bar. 
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have all started with the explicit or implicit intention to increase the range of the 
international judicial function for the purpose of making it a substitute for the diplo- 
matic or military settlement of international disputes. To that end they have made 
suggestions for the composition of international arbitration courts, the selection of 
judges, the elimination or modification of restrictive reservations, and the assimila- 
tion of the procedure of international tribunals to the one traditional in domestic 
courts. Professor Carlston, on the other hand, pursues a different approach. He ap- 
pears mainly in the role of counselor to a party dissatisfied with the award of an arbi- 
tration court who wants to know on what grounds he can attack the procedure of the 
court. It is from this point of view that he deals with the problem of minimum pro- 
cedural standards, lack and excess of jurisdiction, the doctrine of essential error, the 
problem of nullity, and tle opportunities for rehearing and appeal. 

The book deals, therefore, mainly, not with the process of international arbitration 
in general, but rather with the pathology of that process. If this was its purpose, it has 
fulfilled it very well. The book shows a high degree of professional competence and 
wise judgment based in the main upon the decisions of international courts. As a study 
of the legal remedies against procedurally faulty arbitration awards, this book will 
certainly take its place beside the most important publications dealing with the differ- 
ent aspects of international arbitration. 

Hans J. MorcENTHAU* 


Taxation for Prosperity. By Randolph E. Paul. New York: Bobbs-Merrill, 1947. 
Pp. 448. $4.00. 


Taxation for Prosperity presents Mr. Paul’s perspective of federal taxation. The 
dimensions of the perspective are large. In time the perspective runs from 1893 to an 
undated future. Its frames of reference include the historical, the economic, and the 
political. Its focus ranges from details of currently controversial tax matters to general 
principles of sound taxation. In short, the perspective seems to touch on almost every- 
thing in federal taxation which Mr. Paul believes to be important or of wide interest. 

The first of the three parts (books) into which the volume is divided is a. view of 
federal taxation in “retrospect.” Mr. Paul traces the major developments in federal 
taxation from the income tax legislation declared unconstitutional in the Pollock case" 
through the Revenue Act of 1945. This is done in a lively manner. Tax proposals and 
legislation are set in their economic and political surroundings. Controversy over issues 
is pointed up by remarking the positions taken by leading spokesmen and politically 
influential groups. The over-all effect is a presentation of tax history as a product of per- 
sonalities, interests, and the times. 

The view backwards is faithful to nature in its basic proportions. More distant oc- 
currences are treated in far less detail than nearer ones. This tapering is perhaps war- 
ranted by the comparatively indirect bearing which the older events have on our exist- 
ing tax structure; it is understandable in the light of Mr. Paul’s special relationship to 
the development of that structure. Nevertheless, the great emphasis upon more recent 
tax history tends to overwhelm some of the earlier phases. But despite such unbalance 
the review of taxation in retrospect is interesting and refreshing. 


* Associate Professor of Political Science, University of Chicago. 
* Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895). 
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Part II, which occupies only one-eighth of the volume, discusses what Mr. Paul has 
generically labelled “problems of future tax policy.” The central theme is stated un- 
equivocally: “questions of tax policy go deeper than 'evenue considerations alone.” 
Since “every tax is, in some measure, regulatory,” the “‘cardinal issue in tax discus- 
sions is not whether taxes will have an economic effect, but what the effect will be, and 
what will its cost be in other values.”4 It follows that to make intelligent decisions in 
taxation we “must first determine our social and economic objectives, and then decide 
which taxes will lead us to our goals.”’ Mr. Paul immediately qualifies this precept 
with a reminder that the area of possible determinations is not unlimited. Patently we 
“are confronted with a set of hard conditions’* upon which future tax policy must be 
predicated. 

The analysis of these hard conditions does not make easy reading. There are sepa- 
rate short discourses on the budget, the national income, controlling our economic fu- 
ture (particularly employment levels), managing the national debt, and the conse- 
quences of idle savings. What their relationship is intended to be is not adequately in- 
dicated. The first two discourses are clearly marked as dealing with a pair of hard 
conditions—namely, the forseeably high level of governmental expenditures in the 
future and the need for maintaining “a national income consistent with maximum pro- 
duction and maximum employment.” The remaining material, on the other hand, may 
be read either as describing additional hard conditions or as elaborating on aspects of 
maintaining a high national income. The absence of sharp outlines is especially discon- 
certing here because the subjects themselves seem in part to overlap and in part to be 
disjointed. 

The discourses deal with some of the most perplexing economic problems facing our 
society. In rapid order Mr. Paul considers the implications of unbalanced and balanced 
federal budgets; the measurement of national income; the ability of experts “to make 
accurate forecasts a year in advance as to how individuals and businesses will spend 
their money, and how many people will be employed”? the significance and ramifica- 
tions of the national debt; and the consequences and modes of coping with inadequate 
spending accompanied by idle savings. The discourses serve to indicate that these im- 
portant problems might be intimately associated with tax policies. In some respects, 
however, they seem designed to go beyond this role. To the extent that this is so, they 
neither enhance the structure of the book nor constitute satisfying digressions. By 
¢ glossing over controversial issues they tend to give the impression that the solution of 
our perplexing economic problems might be simple after all. 

In dealing with problems of future tax policy Mr. Paul soft-pedals one facet which 
others have emphasized. He expressly recognizes that taxation can be used to redis- 
tribute wealth or income. The redistribution function seemingly concerns him only in 
connection with mechanisms for reducing the idle savings resulting from “undue” con- 
centration of wealth. Nowhere does he discuss the basic question whether redistri- 
bution through taxation is politically or socially desirable in a democratic, private 
enterprise society. This omission is rather surprising inasmuch as Mr. Paul very 
likely would agree that all taxes do redistribute wealth or income—whether or not we so 
intend. 

?P. 201. 

3P. 215. 7P. 233. 

4P. 216. 8 P. 414. 
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The third part of the volume is an aggregation of Mr. Paul’s own suggestions as to 
“a federal tax system for the future.” There is advance notice of how drastic the 
changes are to be. At the outset of Part II a battle-cry is sounded: “If our tax system 
is to serve the needs of a world very different from the one in which it came into being, 
isolated improvements will not suffice. What we need is a complete and uninhibited 
modernization done with a spirit that is brave and minds that are bold.”® But the 
rhetoric should not mislead. The battle strategy itself is disclosed a chapter later: 
“There is a sense in which discussions of our future tax structure will deal more with 
the shadow than the substance. In this sense there will be a reorganization of the tax 
structure, but not a tax revolution It is unlikely that we shall discard any of our 
existing systems.”*° In brief, Mr. Paul’s program is to be pragmatic—one that stands 
a good chance of being adopted in the near future. 

The components of the program are numerous, varied, and familiar. They are pre- 
sented in inventory fashion and no organizing principle is perceptible. Several premises 
for sound taxation underlie many of the suggestions. Repeatedly it is asserted, for ex- 
ample, that unwarranted discrimination is highly undesirable in taxation and that tax 
incentives or concessions might endanger the soundness of the tax structure. It is these 
canons which Mr. Paul uses to argue against allowing percentage depletion, exemption 
of state and municipal securities, and favored treatment of community property under 
the income tax. The arguments ought to be persuasive, though they failed to con- 
vince Congress in 1942. 

Not all of the stands taken by Mr. Paul on future tax policy are unambiguous or so 
easily defensible on widely accepted premises. He is highly critical of excise taxes, 
except as curbs on inflation, largely because of their regressive character. Yet he coun- 
sels merely that “‘in the future excise taxes should be handled with more care than has 
been given in the past to this type of taxation.”™ Concerning the taxation of capital 
gains, he notes that the preferential rate “seriously interferes with the progressiveness 
of the income tax.” Even so, he carefully avoids advocating any change; we are only 
cautioned that “the question of risk-taking is relevant.”** The corporation income tax 
is dealt with in greater length and detail than the other topics on the agenda for future 
tax policy. Mr. Paul believes that it should be retained for corporations which are 
“economic entities distinct from their stockholders” (and some favorable treatment 
given distributed income).'* What tempts comment here is not so much the belief as 
the ultimate justification assigned for it: ‘“‘A corporation tax is justified by the eco- 
nomic advantages which these [distinct economic entities] corporations enjoy and by 
revenue considerations which dictate that no potential source of revenue should be 
left untapped.’"* This “revenue wanted” argument has a great potential. It could be 
employed to support almost any kind of tax. In the light of Mr. Paul’s creed that 
“questions of tax policy go deeper than revenue considerations alone,””* his use of it in 
defending the corporation income tax is puzzling. The argument would be in hostile 
territory elsewhere in the volume. It might even be detracting in some spots, as, for 
instance, where Mr. Paul vigorously contends that “‘on grounds of equity and sound 
economic policy our postwar tax structure should not include a Federal sales tax.’"’ 

Though its perspective is broad, Taxation for Prosperity submits our federal tax 


* Pp. 199-200. ™ P. 260. 13P. 276. *5 Ibid. 
% P. 206. 2 P. 275. 4 P, 373. © P, 201. 7 P. 391. 
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system to nothing more strenuous than a once-over-lightly. The style in which it is 
written is in keeping with this role. The wide use of staccato sentences, interesting 
asides, and snappy quotations prevent it from acquiring the ponderousness to which 
tax talk is susceptible. The book has more of a popular than an academic type of com- 
position. This raises the dilemma which is in the background throughout. A popular- 
ized treatment of federal taxation is not likely to satisfy those who have been initiated 
into the intricacies of the subject. On the other hand, streamlining is probably not 
enough to make the subject attractive to those not already fairly well acquainted with 
it. 
WALTER J. Brum* 


There Is No Mystery about Patents. By William R. Ballard. New York: J. M. 
Barrett, 1946. Pp. xv, 120. $2.00. 


This pocket-size treatise on patents owes its existence to a patent lawyer’s belief 
that a concerted effort is being made by protagonists of “un-American theories” to 
undermine the patent system. Such theories could best be combated, it seemed, by 
presenting the fundamentals of the patent laws in language understandable to the 
layman. Hence this volume, which in large part is devoted to an attempt to show that 
various proposed substantive changes in the patent system are unnecessary and to 
suggest that the advocates of such changes have ulterior motives. However, Mr. 
Ballard’s six-page postscript, which purports to deal with the administrative and pro- 
cedural aspects of the patent problem, discusses the faults of the patent system in 
language not appreciably different from that used by those whom he charges with re- 
sorting to any pretext to discredit the patent system. 

Mr. Ballard’s position with respect to substantive changes in the patent system 
may be summarized as follows: 


1. The patent system has admirably served its purpose of promoting the progress of science 
and the useful arts.! Far from being outmoded, it has stimulated a steady stream of inven- 
tions. It is true that a great proportion of inventions in recent years has come from the large 
research laboratories, but is this cause for concern? We must beware of a “frothy mono- 
polifobia” which might cause us to overlook the benefits of laboratory research. 

2. Conflict between the patent laws and the antitrust laws is nonexistent.* The impression of 


* Assistant Professor of Law, University of Chicago Law School. 


* An opposite view appears in the testimony of Hon. William C. Clark, United States Dis- 
trict Judge for the District of New Jersey, in Hearings on H.R. 4523 before the House Com- 
mittee on Patents, 74th Cong. 1st Sess., Part I, at 1074-75 (1936). “In my 10 years in the con- 
sideration of patent causes, it has been impossible not to become cognizant of the very serious 
evils of our patent system as it is now operating By definition almost the patent system 
is intended to benefit three classes of individuals, the inventor, the producer of the invention, 
and the consumer or user of the patented article. It is my emphatic opinion that today it oper- 
ates to the very great injury of all three of the beneficiaries intended by the framers of our Con- 
stitution when they included the promotion of science and the useful arts among the Federal 
functions. In fact, as I view it, the only persons helped by the patent law are the attorneys 
at present made necessary by those laws In my own experience I have had only one case 
where the inventor appeared to have any interest whatever in the outcome of the proceedings.” 


* But in United States v. National Lead Co., 63 F. Supp. 513, 528 (N.Y., 1945), Judge Rif- _ 
kind found otherwise. The court found that National Lead had organized a patent cartel in 
1920, and in 1933 invited du Pont to join. “The reasons assigned by du Pont for its refusal 
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conflict is being fostered by persons interested in rendering the patent laws ineffectual. 
Proposals for amendments to prohibit license restrictions as to time, place, or use have no 
merit except to facilitate the work of some “befuddled antitrust lawyer.” The patent license 
is sound both legally and economically. The licensee, instead of being restricted to make or 
use a patented invention for a specified purpose actually obtains by means of a license the 
removal of the restriction that prevented him from utilizing the patented invention. Licens- 
ing and cross-licensing of patents are commendable, but patent-pooling should be con- 
demned because of the restraints which it imposes both on members and outsiders and be- 
cause the patent-pool is in effect “a nullification of the patent system.” The fact that illegal 
acts, combinations or agreements are invalidated when brought to the attention of the courts 
demonstrates conclusively that patents have never proved a successful cloak for such un- 
lawful activities. 

. The patent system is not at fault because improvement patents are sometimes taken out 
in order to perpetuate an existing patent monopoly. The life of a patent is limited by statute 
to seventeen years and cannot be prolonged by improvement patents.’ Nor can the holder 
of a patent prevent anyone who chooses from making and patenting improvements. In fact, 
nothing could be quite so conducive to promoting the progress of science and the useful 
arts as two or more individuals or concerns vigorously exercising their inventive ingenuity 
in order to “hedge” or “fence” in the products of each other. But it is doubted that this 
form of competition is practised to any great extent.‘ 


[to join] were several, and varied from time to time but always conspicuous among them was 
the claim that its adherence was forbidden by the antitrust laws. Jebsen [Norwegian Associate 
of National Lead], unfamiliar with American laws, would not credit this reason, for he could 
not understand how National Lead had undertaken to do that which the du Pont lawyers 
claimed was prohibited. But perhaps National Lead was right after all since for twenty-five 
years it proceeded unmolested and succeeded, with the aid of the unlawful conspiracy, to 
build a highly profitable business and to retain a dominant position in the industry.” 


3 A contrary view is expressed by Stephen P. Ladas in 12 Encyc. Soc. Sci. 24 (1933). He 
writes: 

“The prevention of the application of new inventions for the general good is accomplished 
under the existing patent system by virtue of the fact that large economic units usually control 
basic patents. By filing new applications and delaying the grant of patents they succeed in 
entangling rivals through interference proceedings. They also prevent the use of improvements 
of inventions covered by their basic patents, since the improvements cannot be legally worked 
if they involve the use of the basic invention without the consent of the owners of the basic 
patents. Even when the patent is such that this consent is not necessary, the application of the 
improvements by independent inventors or rival competitors is often prevented by long litiga- 
tions financed by the large means of big corporations and prosecuted by patent lawyers of great 
ingenuity and skill. Thus the opposition is usually bought off. The patented improvement will 
then either serve to prolong the monopoly of the large economic unit or will be suppressed if it 
involves the scrapping of existing equipment or the reduction of dividends. Although this sup- 
pression of the invention is contrary to the whole theory of the patent system, great outcries 
have been raised against past attempts of Congress to remedy the situation. Whatever explana- 
tions may be given for the suppression of a patented invention, there can be no excuse for 
maintaining its protection for the whole term of the patent and thus clogging the freedom of 
industry to build thereon new improvements. If it be said that the scrapping of existing equip- 
ment is wasteful, the decision thereon should not be left with the monopolistic interests but 


with an impartial authority which would take into consideration the whole scheme of interests 
involved.” 


‘ A glaring example of “hedging” and “fencing in” the products of competitors by means of 
patents was the conduct of the defendant in Hartford-Empire Co. v. United States, 323 U.S. 
386 (1945). It started out to acquire a monopoly in a large segment of the glass industry and 
achieved this result largely through the manipulation of patents and licensing agreements. The 
District Court had accepted in evidence a memorandum from the files of the Hartford-Empire 
Company which stated that one of its objectives in taking out patents was to block the de- 
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. Patent suppression, a rarity, if not actually nonexistent,’ is neither immoral nor illegal. 
Self-interest can be depended upon to bring any worthwhile invention into the open. 

. A patent is a property right whose possessor is under no obligation whatsoever to make use 
of his patented invention.* Some of the criticism of the patent system doubtlessly emanates 
from “collectivists” who are attacking property rights in patents as part of their broader 
campaign against property rights in general. 

Mr. Ballard, in his eagerness to defend the patent system, has failed to distinguish 
clearly between proposals to overhaul the patent system and criticisms of its abuses. 
It might even be said that Mr. Ballard is in substantial agreement with his unidenti- 
fied “‘well known to be protagonists of collectivism” insofar as procedural changes in 
the patent laws are concerned. He agrees, for example, that too many patents are is- 
sued where novelty is lacking; that patents frequently do not comply with the law 
through failure to describe the invention in such a way as to enable it to be distin- 
guished from the prior art; and that the patent monopoly can be prolonged by keeping 
an application pending in the Patent Office for an extended period. As an illustration 
of the latter abuse, he cites an example of a patent application which remained pending 
for thirty-six years and finally issued with claims dominating the production of mov- 
ing pictures. Since this so obviously defeats the purpose of the patent system as to call 
for remedial action, Mr. Ballard considers it less dangerous than the practice of issuing 
patents where genuine invention is lacking or concealing improvements in a multi- 
plicity of claims. He is convinced, however, of the desirability of legislation to limit the 
life of a patent so that it will expire not more than twenty years from the date on which 
the original application was filed. Such legislation was recommended by the Temporary 
National Economic Committee.as part of its program for eliminating abuses of the 
patent system.? 

The TNEC proposed drastic measures to “eliminate the use of patents in ways 
inimical to the public policy inherent in the patent laws, as well as that of the anti- 
trust laws.” It recommended legislation requiring compulsory licensing of patents and 
prohibiting the holder of a patent from restricting a licensee “‘in respect of the amount 
of any article he may produce, the price at which he may sell, the purpose for which 
or the manner in which he may use the patent or any article produced thereunder, or 
the geographical area within which he may produce or sell such article.” The patent 


velopment of similar machines by others and to “fence in” competing machines and prevent 
their reaching an improved stage. See Petro, Patents: Judicial Developments and Legislative 
Proposals, 12 Univ. Chi. L. Rev. 80 and 352 (1944), for a detailed discussion of the facts and 
legal issues involved in the Hartford case as background for an evaluation of legislative pro- 
posals for reform of the patent system. 


5 For a discussion of this problem see Patents and Free Enterprise, TNEC Monograph No. 
31, at 136-37 (1941); Hartford Empire Co. v. United States, 323 U.S. 386, 400 (1945). 


The position that a patent is a franchise and a privilege is taken throughout in Patents 
and Free Enterprise, TNEC Monograph No. 31 (1941). 


7 The National Association of Manufacturers in its Review of Proposals for Revision of the 
United States Patent System 45 (1946), also proposed such legislation on the assumption that 
it would “discontinue the possibility of a patent controlling an art for an indefinite period 
after the invention has gone into commercial use.” This publication of the NAM states on 
page 8 that “the Temporary National Economic Committee following the proposals made by 
Mr. Thurman Arnold did, apparently unwittingly, adopt recommendations that would strike 
at the heart of the system.” However, the NAM found itself in agreement with more of the 
Committee’s recommendations than did Mr. Ballard. 
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was to be forfeit in case of violation. It was the TNEC and not the “protagonists of 
collectivism” which charged that the privilege accorded by the patent monopoly was 
being used for purposes completely at variance with the ideal of promoting the prog- 
ress of science and the useful arts. In fact, Mr. Ballard’s arguments appear to be di- 
rected primarily at the TNEC, which, in its Final Report and Recommendations, con- 
cluded that the patent monopoly has been used “as a device to control whole indus- 
tries, to suppress competition, to restrict output, to enhance prices, to suppress inven- 
tions, and to discourage inventiveness,””* In reaching this conclusion, the TNEC was 
drawing upon a record that antedated the first World War.* It was not a modern “col- 
lectivist,” but Mr. Louis Brandeis who suggested that patents used for illegal purposes 
should be forfeit. In 1912, he testified before the Senate Committee on Interstate 
Commerce: “Now, if a decree of dissolution should be entered, or a decree entered de- 
claring the defendant guilty of violating the law, and resulting in injunctions of one 
kind or another, there ought to be express power in the court to declare invalid a 
patent used for an illegal purpose.””** 

It is to be regretted that Mr. Ballard did not make a critical appraisal of the pro- 
posals he condemns, for, in the words of one of the critics of the patent system, ‘“‘there 
are serious doubts that the theory of the patent law responds to present-day economic 
realities.”** One “very serious defect of the present patent system is the fact that no 
economic reward is granted to persons making scientific discoveries or discoveries of 
‘principles’ on which patentable inventions are based.””” 

From time to time the question has been raised as to whether, in view of the in- 
creasing complexity of economic life resulting from industrialization, the right to ex- 
clude others from making, using, and selling a given article for seventeen years is a 
satisfactory means of promoting the progress of science and the useful arts. Individual 


®S. Doc. 35, 77th Cong. rst Sess. (1941). Members of the committee who were present at 
the meeting of March 26, 1941, at which action was taken upon the recommendations were: 
Joseph C. O’Mahoney, Senator from Wyoming, chairman; Hatton W. Sumners, Representa- 
tive from Texas, vice-chairman; Wallace H. White, Jr., Senator from Maine; B. Carroll Reece, 
Representative from Tennessee; Thurman W. Arnold, Assistant Attorney General, Depart- 

ment of Justice; Wayne C. Taylor, Under Secretary, Department of Commerce; Garland S. 

Ferguson, Commissioner, Federal Trade Commission; Sumner T. Pike, Commissioner, Securi- 

ties and Exchange Commission; A. Ford Hinrichs, Acting Commissioner of Labor Statistics, 
Department of Labor, alternate for Commissioner Isador Lubin; Joseph J. O’Connell, Jr., 
Special Assistant to the General Counsel, Department of the Treasury. Proposals for the fol- 
lowing were approved by the TNEC without objection: unrestricted licenses; recording of 
transfers and agreements; limitation on suits for infringement; single Court of Patent Appeals; 
limitation on period of patent monopoly. Representative Sumners and Under Secretary Taylor 
were the only members of the Committee to dissent from the recommendation for compulsory 
licensing. Mr. Taylor was the only one to oppose the proposal for forfeiture of patent for 
violation. 

* Hearings on H.R. 23417 before the House Committee on Patents, 62d Cong. 1st Sess. 
(1912); Hearings on H.R. 15989 before the House Committee on Patents, 63d Cong. 2d Sess. 
(1914); Hearings on H.R. 4523 before the House Committee on Patents, 74th Cong. 1st Sess. 
(1936); Hearings on S. 2783 before the Senate Committee on Patents, 7oth Cong. 1st Sess. 
(1928); Hearings on S. 4442 before the Senate Committee on Patents, 71st Cong. 2d Sess. 
(1930). 


*° Hearings before the Senate Committee on Interstate Commerce, 62d Cong. 1st Sess., at 
1167 (1912). 


™ 12 Encyc. Soc. Sci. 23 (1923). " Tbid,, at 24. 
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research that characterized the handicraft economy of colonial America has been sup- 
planted by group research. Industrial research laboratories are usually affiliated with 
the nation’s leading corporations which in order to maintain their dominance must 
engage in large-scale developmental work. How many small inventors can undertake 
to finance the development of their own inventions? Corporations with industrial re- 
search laboratories are equipped to do so. Consequently they have become the prin- 
cipal market for patented inventions. It was Thomas Edison and not a “protagonist 
of collectivism” who testified before a congressional committee that “the inventor is 
now a dependent, a hired person to the corporation.’’*s The emphasis in industry tends 
to be placed on the kind of research that can be readily translated into profits either 
in the form of new products or by safeguarding one’s position through “ ing” or 
“fencing” in a competitor’s product. Mr. Ballard recognizes that there are types of 
research which industry cannot be expected to undertake of its own volition. Such 
fields as national defense, he rightly points out, are the responsibility of the govern- 
ment. However, his choice of synthetic rubber as an example of one of the subjects of 
research that private enterprise should not be expected to undertake is unfortunate, 
as leading chemical, petroleum, and rubber tire companies were engaged in such re- 
search for a number of years before the war. Nevertheless, the government has fi- 
nanced both directly and indirectly research for war purposes on a scale impossible 
for private industry. The development of the atomic bomb is an outstanding example. 
But such problems as cancer, which many believe would be wiped out if only the nec- 
essary research could be financed, are neglected. Perhaps it is too much to expect the 
development of such questions in a volume of this size, twenty-five pages of which are 


13 Quoted in Judge Clark’s testimony in Hearings on H.R. 4523 before the House Com- 
mittee on Patents, 74th Cong. 1st Sess., Part 1, at 1076 (1936). Mr. Edison attributed this to 
“the long delays and enormous costs incident to the procedure of the courts” which he stated 
had been “seized upon by capitalists to enable them to acquire inventions for nominal sums 
that are entirely inadequate to encourage really valuable inventions.” In a similar vein, Presi- 
dent Taft, in his message to Congress in 1912 stated: “Large corporations, by absorbing patents 
relating to particular arts, have succeeded in dominating entire industries, and the only market 
to which an inventor of improvements upon such machines may offer his patents for sale is 
to such corporations.” 


4 See Hearings before the TNEC, 76th Cong. 1st Sess., Part 3, at 1089 (1939). George 
Baekeland, Vice President of the Bakelite Corporation, testified: “We can’t permit our re- 
search men to work on their own. They might go into very interesting fields, which would be of 
no use to us, not commercial. We do not run an academic laboratory. We are in business, and 
although we do some molecule chasing and let a few men have their heads in work along lines 
in which they might feel inclined to do something, a greater part of our research work is directly 
applied to the needs of the business, and much of the research work is dictated by our customers 
or by prospective customers.” Mr. Baekeland also reported that the Bakelite Corporation’s 
budget for 1938 included $682,000 for research, that 250 men were employed in the laboratory, 
and that the company had acquired 365 patents of which 265 were in force. 

The following paragraph from Petro, op. cit. supra note 4, at 378, is of interest in the light 
of Dr. Jewett’s laudatory introduction to Mr. Ballard’s book: “‘As defensive measures, mass 
purchase and production of patents have served the monopolies in excellent fashion. Its venture 
into radio produced a situation highly satisfactory to A. T. & T. ‘As I look back on it,’ Dr. 
Jewett reminisced, ‘it seems to me that this enlarged and enhanced position [in radio research] 
played no small part in enabling us to reach our present satisfactory understanding with the 
General Electric Company and the Radio Corporation of America, and that if we never derive 
any other benefit from our work than that which follows the safeguarding of our wire interests 
we can look upon the time and money as having been returned to us many times over.’ ” 
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devoted to quotations from statutes and congressional hearings, but the author might 
at least have mentioned them. 

It has become fashionable of late to dismiss proposals for change by tagging them 
with labels intended to discourage serious consideration of such proposals. So far as is 
known, Mr. Ballard’s booklet represents the first attempt to deal with patent problems 
in this manner. No evidence whatsoever has been advanced to support the contention 
that proposals for revamping the patent system reflect a conspiracy against property 
rights. To the extent that such expressions as “un-American” have any meaning, they 
presumably characterize prevalent accepted theories of Americans in a given field. If 
the British, Dutch, French, and Germans or others for that matter, hold similar views 
—and they certainly do so far as the notion that a patent is a property right is con- 
cerned—conflicting views, such as the Jeffersonian concept of a patent as a franchise 
become not only “un-American” but also “un-British,” ‘un-Dutch,” ‘“un-French,” 
“un-German,” and so forth. Such an approach contributes no more to an understand- 
ing of the problem than do derogatory remarks about the ancestry of one’s opponents. 


NorMAN BuRSLER* 


Concept of the Corporation. By Peter F. Drucker. New York: John Day and Co., 

1946. Pp. ix, 290. $3.00. 

Often a judge must feel a flush of pleasure when he at last picks up a pleading which 
points out the issues in the case. The brief may be clumsy, the style turgid, and the 
judge frequently feels that he himself could have said it much better and supplied a 
better interpretation of this or that facet. Nonetheless, he has seen the issues at last. 
Such, I think, will be the reaction of many readers on first reading Mr. Drucker’s es- 
say. Here is the anatomy of an institution laid out in 290 pages of erratic text, un- 
pleasant style, and often unfathomable prose. But with patience in reading, one learns 
that a social scientist has analyzed a dominant institution of our time in terms of its 
relations to human beings instead of its relation to other institutions. 

Mr. Drucker spent eighteen months in the employ of General Motors as a mana- 
gerial consultant. This book is his personal interpretation of the data he gathered 
there. As a consequence it is largely concerned with the internal structure of General 
Motors, instead of with its relations to the American economy. This means that his 
economic analysis is less well-prepared, and it is at this point that he is least convinc- 
ing. This reviewer feels more sympathetic to the author’s point of view than to that of 
any other social scientist he has read recently; but a better case for Big Business can 
be made than the one Mr. Drucker has made. 

Mr. Drucker’s analysis of GM in particular happens to be accidental; but he could 
not have picked a better subject for dissection. GM is not a regulated utility, such as 
AT &T, and it is not a family business like Ford. It is in what is still a relatively com- 
petitive field, and hence does not exhibit the peculiar characteristics of ALCOA. It is 
young enough to be comparatively rational, and hence lacks the weight of custom and 
tradition binding on the railroads and U.S. Steel. GM combines such features as verti- 
cal integration, assembling of purchased parts, and retail sales. It impinges upon about 
every class with which we are concerned in economic analysis. And, furthermore, it is 
self-consciously and rationally organized. After reading Mr. Drucker’s work, and re- 
alizing that such a person as Mr. Drucker was hired at all, this reviewer is prepared 
to smile a wry smile whenever the next GM officer rises to denounce a planned economy. 


* Assistant Professor, University of Chicago Law School. 
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General Motors is treated as an example of the large industrial corporation. And 
this large industrial corporation is measured by the standards by which any institu- 
tion is measured: its capacity to perform its ostensible function (that of producing 
good automobiles); its capacity to perpetuate itself (that is, to train its own leaders 
and lieutenants); its capacity to adapt itself (that is, to accept new techniques and 
anticipate them); its capacity to perform its social function (that is, to provide digni- 
fied work for its employees and give them status in the larger society in which they 
live). This is a tall order of analysis, and it cannot be said that Mr. Drucker is suc- 
cessful in all parts of it. 

Nevertheless, there are large parts of Concept of the Corporation which are certainly 
stimulating and, to this reviewer at least, original. For example, the mass-production 
economy is divided into its essential features: ‘‘standardization and interchangeability 
of parts; a principle of production which sees each process as a composite of elementary 
and unskilled manipulations; and a principle of materials control which aims at bring- 
ing all pieces needed for any given step of the operation to the operator at the same 
time.”* One assumption, implicit in the work of Henry Simons and Thurman Arnold, 
is left out of Mr. Drucker’s analysis. He does not assume that goods are produced by 
machines. He understands that goods are produced by human organizations, whose 
size, efficiency, and political position will be determined or influenced by the tech- 
niques available. This evaluation of the corporation as a social organism is the most 
arresting and persuasive part of Concept of the Corporation. The author is not, to be 
sure, directly concerned with proposals to change GM into a series of discrete units; 
but he treats in detail the advantages of the GM Central Management system and 
weighs them against the disadvantages. He recognizes that a human organization 
must be able to supply its own leaders, and he knows that an organization as large as 
GM cannot take leadership for granted. He manages to cast considerable doubt on the 
distributist assumption that the small unit can take leadership for granted. He writes 
in detail of the foremen’s problems and the lack of a satisfactory “citizenship” in 
General Motors for its lower and middle classes. In short, he presents GM as an insti- 
tution which lives in a human environment and not in the emotional vacuum postu- 
lated for the social mechanics of Henry Simons. 

Mr. Drucker is one of several writers who have recently become fashionable as 
leaders of social thought. He is not as convincing as Elton Mayo, nor as profound, but 
both he and Mayo exhibit a desire to save the world in 200 pages. Both Mayo and 
Drucker look upon the problems of industrial morale and industrial efficiency as ubiq- 
uitous; for all practical purposes, the same questions arise in the same way in Detroit 
and Stalingrad. They arise out of the relationship of men to machines, and not of men 
to employers. Recent years have shown that when these questions go unanswered for 
too long a time, the entire productive process can become moribund. And because any 
change from one position to another cannot but affect these questions, the probable 
effect of a given reform on the psychology and political vitality of an organization 
should be calculated by sophisticated men of ideas. At a time when no significant 
group, be it liberal, conservative, radical, or reactionary, is content with our existing 
society, this is a salutary inquiry. 

GrorcEe W. OvERTON* 

*P. 183. 


* Member of the Illinois Bar. 
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